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Since the Supreme Court decided its landmark fair housing case, Texas 

Department of Housing and Community Affairs v. Inclusive Communities, 

the federal judiciary has proven a formidable battleground for communities 

of color seeking to enforce their civil rights under the Fair Housing Act 

(FHA).  The opinion created a “robust causal connection” requirement that 

forces plaintiffs to establish a direct link between an enacted policy and its 

disparate impact on a racial minority group.  This Note highlights how this 

requirement has led the courts to take on a disparate impact analysis that 

is devoid of history when assessing how segregation continues to harm 

communities today.  In addition to analyzing historical policy missteps, this 

Note further discusses the obstacles imposed by circuit and district courts’ 

interpretations of Inclusive Communities, which make it nearly impossible 

to succeed on a racial disparate impact claim under the FHA.  Drawing 

upon federal housing policy, jurisprudence, and comparative property-

related provisions of South Africa’s post-apartheid Constitution, this Note 

suggests ways to restructure the disparate impact analysis to account for 

the tragic history of racial segregation when assessing claims brought by 

communities of color. 
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INTRODUCTION 

Access to quality, affordable housing is an essential pillar for a 

community that prioritizes justice.  The opportunity to obtain 

affordable housing is indispensable for increasing economic 

mobility for Americans,1 particularly those who start life as 

members of high-poverty communities.2  Without such 

opportunities, children in those communities are anywhere 

between 30 to 46% more likely to be stifled in achieving upward 

socioeconomic mobility.3  Despite the necessity of affordable 

housing, the lion’s share of cities do not have sufficient affordable 

housing for their residents.4  In a study of over 50 mayors, 

POLITICO found that more than 70% said their cities needed 

significantly more housing.5  This shortage is also found in data 

kept by top fair housing organizations like the National Low 
 

 1. See Why Do Affordable Homes Matter?, NAT’L LOW INCOME HOUS. COAL., 

https://nlihc.org/explore-issues/why-we-care [https://perma.cc/4ULD-EWBA] (last visited 

Jan. 10, 2024). 

 2. See Raj Chetty et al., The Effects of Exposure to Better Neighborhoods on Children: 

New Evidence from the Moving to Opportunity Experiment, 106 AM. ECON. REV. 855, 855 

(2016) (discussing the effects of moving to a lower poverty area on children under 13).  

Chetty concludes that a 31% increase in average income occurred for children who moved 

to an area of lower poverty than the one they were born in.  See id. at 857.  This 31% increase 

is compared to those who did not move to lower poverty areas before they were 13.  See id.  

This study looks at both test and control groups through their mid-twenties, allowing for 

the youth observed to enter the workforce.  See id. 

 3. See Eric Chyn et al., The Effects of Racial Segregation on Intergenerational 

Mobility: Evidence from Historical Railroad Placement 3 (Nat’l Bureau of Econ. Rsch., 

Working Paper No. 30563, 2022) (observing that segregation lowers upward mobility by 

46% for the poorest Black children and by 30% for the poorest white children). 

 4. See Liz Crampton, How the Pandemic Spurred a Housing Crisis in Cities Across the 

Nation, POLITICO (Aug. 1, 2023 4:30 AM), https://www.politico.com/interactives/2023/50-

mayors-us-cities/housing/ [https://perma.cc/3A7G-P5DP]. 

 5. See id. 
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Income Housing Coalition, which point out that there are only 35 

affordable housing units for every 100 extremely low-income 

families who need them.6  Without an adequate supply of housing, 

cities face a tumultuous path towards achieving affordability for 

their residents.7  This issue is not unique to metropolises, but 

affects large swaths of the country.8  Supporting access to 

affordable housing is also a bipartisan issue, having spurred 

coalition-backed legislation to address the problem.9  With much of 

the current political arena heavily contested, this bipartisan 

acknowledgement of the need for affordable housing emphasizes 

how dire the situation is.  Combining the low supply with the dire 

need for affordable housing, it is evident that America faces a 

housing crisis.10 

While cities wrestle with the shortage of affordable housing, the 

burden does not fall equally on community members, particularly 

along racial lines.  A disturbing history of policy, adjudication, 

violence, and intimidation has subjugated Black communities and 

 

 6. See National Shortage of Affordable Rental Housing, NAT’L LOW INCOME HOUS. 

COAL., https://nlihc.org/gap [https://perma.cc/SY42-AZQ7] (last visited Apr. 14, 2025).  The 

National Low Income Housing Coalition has found major deficits in affordable housing 

throughout the United States: 

The U.S. has a shortage of 7.1 million rental homes affordable and available to 

renters with extremely low incomes—that is, incomes at or below either the fed-

eral poverty guideline or 30% of their area median income, whichever is greater.  

Only 35 affordable and available rental homes exist for every 100 extremely low-

income renter households.  Extremely low-income renters face a shortage in every 

state and major metropolitan area.  Among states, the supply of affordable and 

available rental homes ranges from 17 affordable and available homes for every 

100 extremely low-income renter households in Nevada to 62 in North Dakota.  In 

11 of the 50 largest metropolitan areas in the country, the absolute shortage of 

affordable and available homes for extremely low-income renters exceeds 100,000 

units. 

Id. 

 7. See VICKI BEEN ET AL., NYU FURMAN CTR., SUPPLY SKEPTICISM: HOUSING SUPPLY 

AND AFFORDABILITY 1 (2018) (discussing observations that adding more housing to a locality 

moderates price increases and therefore makes housing more affordable to low- and 

moderate-income families). 

 8. See id. 

 9. See, e.g., J.P. Delmore, Bipartisan House Bill Would Expand the Low-Income 

Housing Tax Credit, NAT’L ASS’N OF HOME BUILDERS (Apr. 9, 2025), https://www.nahb.org/

blog/2025/04/lihtc-bipartisan-bill [https://perma.cc/YX3W-DZB3] (discussing the bipartisan 

Affordable Housing Credit Improvement Act which garnered the support of over 114 

members of the House of Representatives).  The Affordable Housing Credit Improvement 

Act would seek to increase affordability through expanding the Low-Income Housing Tax 

Credit (LIHTC) in an effort to increase building of affordable housing.  See id. 

 10. See NAT’L HOUS. CRISIS TASK FORCE, FROM CRISIS TO TRANSFORMATION: A 

FEDERAL HOUSING POLICY AGENDA 5 (2024) (announcing that there is a national housing 

crisis that is destroying the affordability of housing in the United States). 
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other communities of color to lower quality housing 

arrangements.11  Data from the 2020 census shows that Black 

children were seven times more likely than their white 

counterparts to live in a community with poverty rates of 30% or 

more.12  Much of this disparity stems from the history of both legal 

and extra-legal mechanisms that perpetuated the segregation of 

Black communities from white communities, and resulted in the 

disproportional distribution of wealth, career opportunities, 

schools, and resources.13  By concentrating Black bodies in areas of 

high poverty and limiting their freedom of movement by refusing 

to build affordable housing in “middle-class” communities, local 

governments still force Black communities to confront economic, 

health, and professional hardships.14 

Given the historical nature of this separation, and lack of 

overtly racial regulation, Black plaintiffs often frame harms under 

a “disparate impact” theory.  The theory of disparate impact 

liability combats facially neutral policies that have a 

disproportionate impact on members of a protected class.15  For 

example, Justice Burger described the congressional intent of Title 

VII of the Civil Rights Act of 1965—which prohibits employment 

discrimination—as requiring accountability for the consequences of 

a company’s practices, not the intentions.16  In the housing context, 

Supreme Court jurisprudence used to require plaintiffs to identify 

discriminatory intent for claims under the Fair Housing Act of 

1968 (FHA).17  This high evidentiary burden carved an escape 
 

 11. See RICHARD ROTHSTEIN, THE COLOR OF LAW: A FORGOTTEN HISTORY OF HOW OUR 

GOVERNMENT SEGREGATED AMERICA 17–37 (2017) (discussing how access policy from the 

New Deal to the time of publication had systematically forced Black families into areas of 

concentrated poverty).  Rothstein explains that this history started with affordable housing 

being a symbol of effective governance and later became associated with community 

divestment, as families of color slowly gained access to such housing opportunities.  See id. 

at 28–29. 

 12. See The Kids Count Data Center, ANNIE E.  CASEY FOUND., 

https://datacenter.aecf.org/data/tables/7753-children-living-in-high-poverty-areas-by-race-

andethnicity [https://perma.cc/V58Z-ULC9] (Jan. 2025). 

 13. See ROTHSTEIN, supra note 11, at 28–29. 

 14. See id. at 22 (discussing developers’ refusal to build housing for Black families). 

 15. See, e.g., Griggs v. Duke Power Co., 401 U.S. 424, 431 (1971) (“The [Civil Rights] 

Act proscribes not only overt discrimination but also practices that are fair in form, but 

discriminatory in operation.”). 

 16. See id. at 432. 

 17. See Vill. of Arlington Heights v. Metro. Hous. & Dev. Corp., 429 U.S. 252, 265 (1977) 

(holding that, in order for a defendant to be held liable for a violation of the Fair Housing 

Act, the plaintiff must prove discriminatory content).  Mere disparate impact was not 

enough for one to be deemed in violation of the Act.  See id.  The Court found it acceptable 

for courts look to three factors to determine whether discriminatory intent was present: (1) 
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route from liability for zoning regulators, housing developers, 

government officials, and private citizens who looked to continue a 

practice of racially segregated housing.18  When “smoking gun” 

evidence was not present to prove racial discrimination facially 

race-neutral policies lived on despite the asymmetric harm a 

particular class of community members experienced. 

Ensuring protection beyond the Supreme Court’s doctrine, 

several circuit courts have long recognized disparate impact 

liability within the housing context.19  All twelve circuits 

unanimously adopted the ability to bring such claims by the time 

of the 1988 Fair Housing Act.20  While there remained 

discrepancies among the circuits regarding the proper standard,21 

the Supreme Court overshadowed, and essentially overruled, 

much of this protective circuit law with its memorialization of 

discriminatory intent as the touchstone for fair housing claims in 

 

legislative history, (2) patterns of events, or (3) departures from usual procedures.  See id. 

at 266–68. 

 18. See Gallagher v. Magner, 619 F.3d 823, 837 (8th Cir. 2010) (recognizing that 

statistical disparities resulting from a City Housing Code policy could form a disparate 

impact); Darst-Webbe Tenant Ass’n Bd. v. St. Louis Hous. Auth., 417 F.3d 898, 902–06 (8th 

Cir. 2005) (finding that a court improperly failed to consider impact on protected classes as 

demanded under the FHA); Oti Kaga, Inc. v. S.D. Hous. Dev. Auth., 342 F.3d 871, 883–84 

(8th Cir. 2003) (implementing a disparate impact analysis); Fair Hous. Opportunities of 

Northwest Ohio v. Am. Fam. Mut. Ins. Co., 684 F. Supp. 2d 964, 970–72 (N.D. Ohio 2010) 

(recognizing that courts within the Sixth Circuit utilized a burden shifting framework akin 

to an adaptation of the McDonnall Douglas Test for FHA claims); Homebuilders Ass’n of 

Miss., Inc. v. City of Brandon, Miss., 640 F. Supp. 2d 835, 843 (S.D. Miss. 2009) 

(implementing a disparate impact theory of liability under the FHA); United States v. 

Hillhaven Corp., 960 F. Supp. 259, 263 (D. Utah 1997); Strykers Bay Neighborhood Council, 

Inc. v. City of N.Y., 695 F. Supp. 1531, 1543 (S.D.N.Y. 1988) (plaintiff failing to establish a 

less discriminatory alternative under Huntington standard, thus losing under a disparate 

impact theory of liability). 

 19. See United States v. City of Black Jack, Mo., 508 F.2d 1179, 1186 (8th Cir. 1974) 

(concluding that an ordinance instituted by the appellee-city was discriminatory on racial 

grounds, as its “ultimate effect” and implementation within the “historical context” showed 

a discriminatory effect on Black homeowners).  The ordinance at issue in City of Black Jack 

forbade new construction of multi-family housing, resulting in the exclusion of nearly 85 

percent of the Black Community.  See also Huntington Branch, NAACP v. Town of 

Huntington, 844 F.2d 926, 935 (2d Cir. 1988); see also Resident Advisory Bd. v. Rizzo, 564 

F.2d 126, 146–49 (3d Cir. 1977). 

 20. See Tex. Dep’t of Hous. & Cmty. Affs. v. Inclusive Cmtys. Project, Inc., 576 U.S., 

519, 535 (2015) (surveying cases from the Circuit Courts establishing that the FHA allows 

for disparate impact claims).  For a description of the 92 appellate decisions that had applied 

the discriminatory effect standard under the Fair Housing Act by 2013, see generally Stacy 

E. Seicshnaydre, Is Disparate Impact Having Any Impact? An Appellate Analysis of Forty 

Years of Disparate Impact Claims Under the Fair Housing Act, 63 AM. U. L. REV. 357 (2013). 

 21. See Implementation of the Fair Housing Act’s Discriminatory Effects Standard, 78 

Fed. Reg. 11460, 11462–63 (Feb. 15, 2013). 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977124140&pubNum=0000350&originatingDoc=I854da268a61211d9976ecd755cb11650&refType=RP&fi=co_pp_sp_350_146&originationContext=document&transitionType=DocumentItem&ppcid=31687ba60b7e4c6689ba85a32c3976d5&contextData=(sc.Category)#co_pp_sp_350_146
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977124140&pubNum=0000350&originatingDoc=I854da268a61211d9976ecd755cb11650&refType=RP&fi=co_pp_sp_350_146&originationContext=document&transitionType=DocumentItem&ppcid=31687ba60b7e4c6689ba85a32c3976d5&contextData=(sc.Category)#co_pp_sp_350_146
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977124140&pubNum=0000350&originatingDoc=I854da268a61211d9976ecd755cb11650&refType=RP&fi=co_pp_sp_350_146&originationContext=document&transitionType=DocumentItem&ppcid=31687ba60b7e4c6689ba85a32c3976d5&contextData=(sc.Category)#co_pp_sp_350_146
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Village of Arlington Heights v. Metropolitan Housing & 

Development Corp.22 

The Supreme Court most recently clarified any confusion as to 

the correct disparate impact claim standard under the Fair 

Housing Act in Texas Department of Housing and Community 

Affairs v. Inclusive Communities.23  Writing for the majority, 

Justice Kennedy recognized and rejected the simple roadmap for 

avoiding liability under the Arlington Heights standard—one that 

depended on plaintiffs demonstrating discriminatory intent.24  In 

Inclusive Communities and resulting case law, courts 

acknowledged disparate impact itself as a cognizable basis for a 

claim under the Fair Housing Act.25  Plaintiffs seeking to secure 

housing obtained a jurisprudential victory in the fight towards 

achieving equal housing justice by extending liability to 

incorporate a disparate impact framework. 

While this framework provides more opportunity for claimants 

to hold defendants accountable for policies disparately impacting 

members of a protected class, difficulties still arise for plaintiffs 

trying to establish a prima facie case.26  Specifically, the Inclusive 

Communities Court’s robust causal connection requirement is too 

rigorous for many claimants to survive the initial pleading phase.27  

The structure of this legal standard forces claimants to fight an 

uphill battle in proving even the most blatant harm.  Such a 

requirement perpetuates the historic subjugation of Black 

communities and allows affordable, quality housing to remain 

unattainable.  This deepens the segregation that remains a cement 

for many current racial disparities.  The aggregate effects of this 
 

 22. See Inclusive Communities, 576 U.S. at 535. 

 23. See id. 

 24. See id. at 546. 

 25. See id. at 535.  See also Anderson Grp., LLC v. City of Saratoga Springs, 557 F. 

Supp. 2d 332 (N.D.N.Y. 2015) (recognizing disparate impact as a cognizable claim under the 

FHA); Reyes v. Waples Mobile Home Park Ltd., 602 F. Supp. 3d 890 (E.D. Va. 2022) (same); 

Mhany Mgmt. v. Cty. of Nassau, 819 F.3d 581 (2d Cir. 2016) (same). 

 26. See Burbank Apartments Tenant Ass’n v. Kargman, 48 N.E.3d 394, 412–13 (Mass. 

2016).  Plaintiffs in this case were seeking to have their subsidized housing contract 

renewed, as not doing so would have forced a large swath of current residents to no longer 

be able to afford their apartments.  Id. at 398.  The thrust of the claim was that no longer 

allowing for Section 8 housing vouchers to be accepted would have a disparate impact on 

people of color (among other protected classes) who were relying on the vouchers.  Id.  The 

court ruled that the robust causal connection required to establish a prima facie case of 

disparate impact must include proof that the policy is what drives this impact.  Id. at 412–

13. 

 27. For a more in-depth discussion of how the robust causal connection is established, 

see infra Part II. 
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affordability and access crisis can be insidious, especially when 

compounded by the recent permissibility of states’ criminalization 

of being unhoused.28 

Proving intent, and therefore identifying the precise origin of 

Black exclusion from quality housing, is complex.  A multitude of 

policies, local community pressures, zoning constructions, and 

countless other situations have created the housing landscape of 

today.29  For many—including some on the bench—the greater 

temporal separation from policies promoting systematic exclusion, 

the more difficult it is to establish a meaningful causal relationship 

between a policy and the effect it specifically has on Black 

communities.30  The lack of historical acknowledgement hinders 

Black plaintiffs—who have borne the brunt of America’s housing 

injustices31—from elucidating reasons as to why a particular policy 

does, or predictably will, harm members of their community in a 

disparate fashion.  Often, the symptoms and pain of a historically 

marginalized community are easily identifiable, but the tools used 

to inflict such damage may remain hidden.32  This dilemma further 

 

 28. See City of Grants Pass, Or. v. Johnson, 144 S. Ct. 2202, 2216 (2024) (holding that 

ordinances did not constitute cruel and unusual punishment when applied to individuals 

experiencing homelessness, even if homelessness was involuntary). 

 29. See ROTHSTEIN, supra note 11, at 44–45. 

 30. See Boykin v. Fenty, 650 F. App’x 42, 44 (D.C. Cir. 2016).  The judge in this case 

decided that a group of Black and Latino claimants failed to establish robust causality 

because they could not prove how a policy shutting down homeless shelters was disparately 

impacting the majority Black and Latino members of the shelters.  See id. at 45.  The judge 

failed to acknowledge the plaintiffs’ provided context relating to the need for such shelters 

for members of their protected class.  See generally id.  For many reasons, the history of 

segregation has led to these communities being systematically displaced and vulnerable to 

homelessness.  However, that was not something the court acknowledged.  See generally id. 

 31. See Reginald Leamon Robinson, The Racial Limits of the Fair Housing Act: The 

Intersection of Dominant White Images, the Violence of Neighborhood Purity, and the Master 

Narrative of Black Inferiority, 37 WM. & MARY L. REV. 69, 115–16 (1995) (discussing how 

history has forced Black Americans into oppressive housing arrangements).  In making this 

claim about Black communities bearing the brunt of America’s racist housing practices, the 

Author does not ignore the numerous racial groups who have also been excluded from 

accessing white communities and the resources they possess, as well as the harm other 

racial minorities have experienced due to white supremacist housing policy.  By this claim 

the Author hopes to stress the numerosity in actions, length of time and deep history of 

segregation that has occurred since Black Americans have been excluded from proper living 

situations.  By addressing how these problematic practices have been exaggerated in their 

effect on the Black community, the Author looks to turn the attention to the group impacted 

in the most extreme forms under the residential segregation regime.  The Author would also 

like to lift up and encourage readers to consider the genocide Americans have committed 

against Indigenous, Hawaiian and other racial minority groups in the name of Liberty. 

 32. This can come in a variety of forms and in many spheres of life.  For an example of 

how historically racialized health disparities are clearly damaging but often remain less 
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muddles the question of determining what remedy is most 

appropriate to treat such wounds.  The robust causality standard 

makes the ability to further Black communities’ access to quality 

housing continue to remain elusive.33 

This Note is comprised by three parts.  Part I discusses the legal 

and historical precedent that has shaped the racial segregation the 

United States faces today.  This Part briefly highlights how Black 

Americans have faced exclusion since the inception of the nation.  

After outlining the legal history leading to disparate impact’s 

recognition under the FHA, Part I shows why a restructured 

disparate impact standard may be effective, highlighting current 

limitations in the legal framework.  Part II explains the 

unnecessary difficulties for Black plaintiffs created by Inclusive 

Communities’ robust causal connection requirement.  Through the 

examination of case law succeeding the Supreme Court’s landmark 

2015 decision, this Note exposes the holes in the protections 

established for members of a protected class.  Part III begins by 

supporting the efficacy of desegregation as a strategy.  Here, 

important lessons from the post-apartheid South African 

Constitution and case law guide solutions for improving disparate 

impact liability in the United States.  Based on the South African 

framework understood through the lens of anti-discrimination 

practices, Part III proposes a litigation strategy that better 

protects plaintiffs suffering from the residue of past housing 

discrimination.  Lastly, Part III covers policy reforms that would 

help achieve a system truly vigilant to the harms of racial 

exclusion in housing. 

 

publicly understood, see NAT’L ACADS. SCIS., ENG’G, & MED., COMMUNITIES IN ACTION: 

PATHWAYS TO HEALTH EQUITY 33–38 (James N. Weinstein et al. eds., 2017). 

 33. In writing this Note, the Author acknowledges that access to “better 

neighborhoods” sometimes acts as code for neighborhoods with higher populations of non-

Hispanic white residents.  It is essential to express that this is a real problem with common 

language discussing areas of discriminatory effect.  While the Author believes that an 

approach which comprises investment into communities of color is essential, he writes this 

Note to emphasize how the law can be utilized to ensure that people from under-resourced 

communities are given the autonomy to choose where they reside.  Strategy surrounding 

non-integrative methods of breaking down generational divides in access to quality housing 

is vital, but a topic for a later piece. 
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I.  THE HISTORICAL FAILURE OF NON-EXCLUSIONARY HOUSING 

METHODS FOR BLACK COMMUNITIES 

A.  A BRIEF HISTORY OF DE JURE AND DE FACTO SEGREGATION 

Housing segregation in the United States has been understood 

to manifest through two distinct manners: de jure and de facto 

segregation.34  Both of these channels have had horrific 

consequences for individual Black families, as well as the greater 

Black diaspora in the United States.35  What distinguishes the two 

is the actor enforcing segregation. 

De facto segregation is the form of segregation that many people 

may imagine when they think of discrimination against Black 

residents.  These are the instances when private citizens choose on 

their accord to segregate an area.36  Even if one cannot 

immediately recall personal, specific examples of de facto 

segregation, there are several widely known examples: a manager 

denying someone entry to a hotel37 or a baseball team refusing to 

draft Black players.38  In the housing context, segregation often 

came in the form of realtors refusing to show Black people homes 

in a particular area, or the phenomenon known as white flight—

the mass exodus of white families from communities where Black 

residents began to move into.39  Perhaps the most famous form of 

de facto segregation is the practice of redlining.40  Redlining was 

the discriminatory practice banks engaged in when lending to 

Black people looking to buy a home.41  In order to make sure that 
 

 34. See ROTHSTEIN, supra note 11, at vii-xvii. 

 35. See ANGELA HANKS ET AL., CTR. FOR AM. PROGRESS, SYSTEMIC INEQUALITY: HOW 

AMERICA’S STRUCTURAL RACISM HELPED CREATE THE BLACK-WHITE WEALTH GAP 1 (2018). 

 36. See ROTHSTEIN, supra note 11, at vii. 

 37. See Lisa D. Cook et al., The Green Books and the Geography of Segregation in Public 

Accommodations 2–3 (Nat’l Bureau of Econ. Rsch., Working Paper No. 26819, 2020); see 

also GREEN BOOK (Participant Media 2018) (depicting the life of esteemed pianist 

Dr. Donald Shirlet, who was denied entry into multiple hotels, bars, restaurants and concert 

venues because he was Black). 

 38. See Before Jackie: Baseball’s Color Line, SOC’Y FOR AM. BASEBALL RSCH. (2022), 

https://sabr.org/jackie75/segregation/ [https://perma.cc/G9X2-X2B4] (“There were attempts 

from the 1890s to the 1940s to break the color line at the major-league level, but none 

succeeded.  By the 1890s, most Black professional players had to play on all-Black teams, 

barnstorming across the country.”); see also 42 (Legendary Pictures 2013) (depicting the life 

of Jackie Robinson and the countless instances of rejection he faced when trying to break 

into Major League Baseball because of his race). 

 39. Supra note 28. 

 40. See id. 

 41. See id. 
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neighborhoods were not becoming racially intermixed, banks 

would use maps that correlated levels of desirability with 

proportions of the population that were Black.42  These color-coded 

maps would inform the kind of loan offers—if any—banks gave to 

Black mortgage applicants.43  Banks would offer mortgages at far 

above affordable rates, limiting the locations families could afford 

to move to and causing economic instability for many Black victims 

of this practice.44  Like in redlining and other examples, de facto 

segregation is always enforced by private individuals.  Such action 

occurs regardless of the government’s position on a segregative 

practice. 

De jure segregation, on the other hand, is “[s]egregation by 

intentional government action [which] is not de facto.  Rather it is 

[ . . . ] segregation by law and public policy.”45  This definition 

centers the government’s role in facilitating de jure segregation.  In 

instances of this form of segregation, it is the government that 

institutes actions that contribute to the racial separation of society.  

Several examples of this have greatly shaped the segregative 

landscape of the American housing system.  Take, for instance, the 

actions of the government-created Federal Housing 

Administration (the “Administration”), which was formed to help 

foster homeownership and the development of single-family-

household neighborhoods throughout the country.46  But the 

Administration did not do so on a race-neutral basis—it would 

routinely only provide support to developers who only sold to white 

people.47  That action by the government directly impacted the 

 

 42. See id. 

 43. See id. 

 44. See generally The Injustice of Redlining, NAT’L CMTY. REINVESTMENT COAL. (2024), 

https://ncrc.org/redlining/ [https://perma.cc/U42F-NNPM] (collection of reports on redlining 

and other racially discriminatory housing practices); see also BRUCE C. MITCHELL ET AL., 

NAT’L CMTY. REINVESTMENT COAL., DECADES OF DISINVESTMENT: HISTORIC REDLINING AND 

MORTGAGE LENDING SINCE 1981 (2024), https://www.ncrc.org/decades-of-disinvestment/ 

[https://perma.cc/ED33-LLC6]. 

 45. ROTHSTEIN, supra note 11, at viii. 

 46. See Marie Justine Fritz, Federal Housing Administration (FHA), ENCYC. 

BRITANNICA, https://www.britannica.com/topic/Federal-Housing-Administration 

[https://perma.cc/FZG3-GMK3] (Mar. 7, 2025). 

 47. See ROTHSTEIN, supra note 11, at 64–65 (discussing the race-based system the 

Federal Housing Authority enshrined into the housing landscape).  The Authority denied 

loans to Black prospective home buyers because of their race, forbade the development of 

integrated homes in predominantly white areas, and drove segregation through government 

funding.  Id.  This resulted in vast disparities in who had access to certain communities on 

racialized lines.  Id. 
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racial composition of neighborhoods all across the country.48  Other 

government actions come in the form of zoning decisions, 

affordable housing budgetary allocations, and countless policy 

decisions made since the nation’s inception.  Racialized 

government action and government-sanctioned action exists at the 

core of the failed housing system.  It is this de jure segregation that 

heavily taints the systems people live in today, and it is that form 

of segregation that has led to so much of the nation’s housing 

problems for Black Americans.49 

C.  INCLUSIVE COMMUNITIES: A VICTORY FOR THE FAIR 

HOUSING ACT’S DISPARATE IMPACT DOCTRINE? 

In 2014, the Supreme Court heard one of the most canonical 

fair housing cases ever to echo through its halls.50  The respondent, 

Inclusive Communities Project, was a non-profit that assisted low-

income families in obtaining affordable housing.51  The 

organization sued the Texas Department of Housing and 

Community Affairs (the “Department”) for authorizing too many 

low-income housing credits in predominantly Black 

neighborhoods, while simultaneously offering too few of these 

credits in predominantly white, suburban communities.52  The 

racial distribution looked similar to the redlined maps used 

throughout American history to keep the races segregated.53  This 

credit-administering scheme perpetuated the visceral poverty and 

lack of access to quality living arrangements for Black residents.  

This continual cycle of poverty occurred due to the scheme 

concentrating Black residents in areas that were under-resourced 

in many ways, such as through underfunded school systems54 or a 

lack of quality business opportunities.55  The Inclusive 
 

 48. See id. 

 49. See id. 

 50. See id. 

 51. See id. at 526. 

 52. See id. 

 53. See id. (noting that the distribution of tax credits was consistent with the historical 

segregation of the Dallas area in which the contested distribution was challenged). 

 54. See Joseph Williams, For Black Kids, Underfunded Public Schools are Inequality 

Factors, DALLAS WEEKLY (Jan. 18, 2024), https://dallasweekly.com/2024/01/for-black-kids-

underfunded-public-schools-are-inequality-factories/ [https://perma.cc/WF57-JXEL] 

(discussing how lack of access to quality education has stifled Black communities’ access to 

equal opportunity both historically and contemporarily). 

 55. See Getting Smart Podcast, Byron Sanders on Closing the Opportunity Gap in 

Dallas (Apr. 15, 2020), https://www.gettingsmart.com/podcast/podcast-byron-sanders-on-
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Communities Project entered the Supreme Court as a victor in 

both the Northern District of Texas district court and the Fifth 

Circuit Court of Appeals.56  The Department claimed that those 

lower courts erred in accepting disparate impact as a viable tool 

for holding defendants liable for harm observed under the Fair 

Housing Act of 1968.57 

In an opinion by Justice Kennedy, the Court found disparate 

impact claims cognizable under the Fair Housing Act of 1968.58  

Without the benefit of an exact precedent to guide its decision,59 

the Court began by looking at prior opinions that provided insight 

into resolving questions of when disparate impact liability applies 

and if the Fair Housing Act should afford the same protections.60  

Unlike in previous decisions, the Court found merit in assessing 

how the Civil Rights Act broadly addressed disparate impact 

liability.61  Their first reference came from a close examination of 

the Griggs decision, where they relied on the purpose of the Civil 

Rights Act, finding that the CRA’s goals are consistent with 

allowing disparate impact as a tool for plaintiffs.62  Griggs’ support 

of disparate impact claims as cognizable under Title VII weighed 

in favor of transferring such liability to claims under the Fair 

Housing Act as well.63  Throughout their cross-referencing 

analysis, the Court also took note of the Age Discrimination in 

Employment Act (ADEA).64  In 2005, it ruled that disparate impact 

claims were cognizable under the ADEA, as the policy in question 

had harmed older employees in a disparate way even though the 

language of the policy was not invidious on its face.65  This marked 

a clear willingness to expand the reach of disparate impact claims. 

The Court bolstered its reasoning that relied on Title VII and 

the ADEA by placing premium value on those acts’ strong 
 

closing-the-opportunity-gap-in-dallas/ [https://perma.cc/8CVR-F5QB] (discussing the 

difficulties faced by Black and Latine communities in accessing entrepreneurship and 

professional opportunities compared to their white counterparts). 

 56. See Tex. Dep’t of Hous. & Cmty. Affs. v. Inclusive Cmtys. Project, Inc., 576 U.S. 

519, 527–28 (2015) (discussing the procedural posture of the lower courts). 

 57. See id. at 535. 

 58. See id. at 545–46. 

 59. See id. at 528. 

 60. See id. at 530–32. 

 61. See id. at 530. 

 62. See Tex. Dep’t of Hous. & Cmty. Affs. v. Inclusive Cmtys. Project, Inc., 576 U.S. 

519, 531 (2015). 

 63. See id. at 534. 

 64. See id. at 532. 

 65. See id. (citing Smith v. City of Jackson, 544 U.S. 228 (2005)). 
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language supporting the cognizability of disparate impact claims.66  

The Court then looked to the phrase “otherwise make unavailable” 

in the FHA and compared it to the phrase “otherwise adversely 

affect” in both the ADEA and Title VII.67  It saw the language as 

functionally identical and thus understood it to serve the same 

purpose, making the point clear to the justices that the FHA should 

recognize disparate impact claims in addition to the already 

respected intent claims.68  In supporting this conclusion, Justice 

Kennedy pointed to the purpose of the FHA.69  In the background 

of the legal jurisprudence surrounding disparate impact claims, 

Congress had also amended the FHA in 198870 to codify 

Huntington and similar circuit court decisions.  To respect the 

wishes of Congress, the Court viewed this amendment as another 

reason that the judicial system should recognize disparate impact 

claims as cognizable under the FHA.71 

D.  INCLUSIVE COMMUNITIES’ POISON PILL: DISPARATE IMPACT’S 

ROBUST CAUSALITY REQUIREMENT 

Disparate impact is a mighty tool in the fair housing context 

that can lead to equitable solutions for those who have been 

historically stifled in accessing quality, affordable housing.  Many 

people and organizations were understandably jubilant about the 

decision in Inclusive Communities.72  Indeed, the overall outcome 

was a victory for furthering fair housing practices.  But while 

disparate impact became a cognizable claim under the Fair 

 

 66. See id. at 545–46. 

 67. See id. at 534. 

 68. See Tex. Dep’t of Hous. & Cmty. Affs. v. Inclusive Cmtys. Project, Inc., 576 U.S. 

519, 534 (2015).  Here, the Court recognized that the phrase “otherwise make unavailable” 

required a focus on the consequences of the action or policy being challenged rather than 

the intent alone.  Id.  This interpretative methodology was originally put forth in United 

States v. Giles, 300 U.S. 41, 48 (1937), which the Kennedy majority utilized in its analysis.  

Id. 

 69. See id. at 535. 

 70. See Fair Housing Amendments Act of 1988, Pub. L. No. 100–430, 102 Stat. 1619 

(codified as amended at 42 U.S.C. §§ 3601–19). 

 71. See Inclusive Communities, 576 U.S. at 535–37. 

 72. See United States Supreme Court Upholds Fair Housing Disparate Impact 

Principle, NAT’L LOW INCOME HOUS. COAL. (June 29, 2015), https://nlihc.org/resource/us-

supreme-court-upholds-fair-housing-disparate-impact-principle [https://perma.cc/JQW7-

EQET].  The National Low Income Housing Coalition is one of the preeminent organizations 

within the fair housing field.  In this article they describe the 5-4 decision in Inclusive 

Communities as “a major victory for fair housing, housing, consumer, and civil rights 

organizations.”  Id. 



2025] Pleading for Housing Justice 683 

Housing Act, the test to prove liability remained highly 

problematic. 

Justice Kennedy analyzed disparate impact under the FHA 

using the same burden-shifting framework as Title VII 

employment discrimination claims73 as the Court promulgated in 

Griggs.  At the first stage, a plaintiff must establish that disparate 

impact has occurred, or predictably will occur, because of a 

defendant’s policy.74  After the plaintiff establishes this prima facie 

case of disparate impact, a defendant has the opportunity to 

provide substantial, legitimate, nondiscriminatory interests that 

the policy in question would further.75  If the defendant succeeds 

at the second stage of the burden-shifting framework, the burden 

shifts back to the plaintiff to prove that the defendant could have 

furthered their interests through less discriminatory means.76  If a 

plaintiff can prove so, the analysis is over, and they will emerge 

victorious.77 

At the outset of this test, stage one is too high of a standard for 

many historically marginalized communities to meet.  This is 

particularly true for Black communities.  In order to prove that 

disparate impact has been established at this first step, plaintiffs 

must point to a specific policy that is harming them.78  Courts and 

scholars alike have referred to step one as the “robust causal 

connection” requirement.79  This connection has been recognized 

as the crux of litigation due to its major role in establishing 

disparate impact at the framework’s threshold.80  For many folks 

who are facing fair housing crises, however, no particular policy is 

easily identifiable.  In some instances, such a policy may not even 

exist: The disparate impact may simply be a culmination of the 

 

 73. See Inclusive Communities, 576 U.S. at 530–32. 

 74. See Tex. Dep’t of Hous. & Cmty. Affs. v. Inclusive Cmtys. Project, Inc., 576 U.S. 

519, 527 (2015). 

 75. See id. 

 76. See id. 

 77. See id. 

 78. See id. at 542 (holding that “a disparate-impact claim that relies on a statistical 

disparity must fail if the plaintiff cannot point to a defendant’s policy or policies causing 

that disparity”). 

 79. See, e.g., City of Los Angeles v. Bank of Am. Corp., 691 F. App’x 464, 465 (9th Cir. 

2017) (recognizing step one as a “robust” causal connection requirement).  For scholarship 

articulating the robust causal connection, see Robert Schwemm, Proving Disparate Impact 

in Fair Housing Cases After Inclusive Communities, 19 N.Y.U. J. LEGIS. & PUB. POL’Y 685, 

695–96 (2016). 

 80. See, e.g., Reyes v. Waples Mobil Home Park Ltd. P’ship, 903 F.3d 415, 425 (4th Cir. 

2018) (“Understanding this robust causality requirement is at the crux of this appeal.”). 
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years of harsh discrimination that Black communities have 

endured when it comes to access to housing81—something that may 

only have sporadic instances of facially neutral actions to point 

to.82  For example, it would prove difficult to claim that a single 

denial of construction of multi-family homes in a traditionally 

single-family area is a policy or practice, even though the action 

disproportionally limits Black residents’ ability to move to the 

area. Thus, despite these single instances of action not amounting 

to what the courts consider a “policy,” they are directly connected 

to underlying acts of historical racism that are recapitulated by the 

singular actions taken.  Without a policy to point to, a federal court 

will not recognize the plight of Black residents trying to obtain 

housing in a different area than the one they have been “assigned” 

to.  With a dying yield of public education discussing the issue of 

segregation,83 people may not realize the myriad forces that limit 

their autonomy to choose where they live.  Even so, the inability to 

identify a suspect does not dismiss the ability to feel the pain 

administered by those forces.84  With this in mind, the first stage’s 

requirement of identifying a particular policy may be difficult for 

Black communities, as the history and actions regarding how 

America became so segregated have been and continue to be 

erased.85 
 

 81. See Alex M. Johnson Jr., How Race and Policy Intersect to Prevent Integration: 

Destabilizing Race as a Vehicle to Integrate Neighborhoods, 143 U. PA. L. REV. 1595, 1625 

(1995) (discussing the second-rate access Black residents have to finding exit opportunities 

out of the neighborhoods they have been segregated into).  The author goes on to argue that 

“a large percentage of Blacks are consigned to inferior, segregated housing in a cycle that 

creates an underclass from which there is little hope of escape.”  Id. 

 82. Facially neutral actions are typically in service of the status quo.  Given the 

racialized history of the current state of American housing access, the policies themselves 

remain tools for furthering historical racism.  See supra Part I. 

 83. See Richard Rothstein’s Book Talk: The Color of Law, JOHN JAY COLL. OF CRIM. 

JUST. (Sept. 19, 2018), https://www.jjay.cuny.edu/news-events/news/richard-rothsteins-

book-talk-color-law [https://perma.cc/WT8G-P6PK].  In this article, author Richard 

Rothstein was quoted discussing the lack of public education around prior acts of 

neighborhood segregation: “In most textbooks, ‘there’s only one paragraph about 

discrimination, with one sentence saying, “In the north, African Americans found 

themselves forced into segregation” . . . The textbooks make it seem like one day African 

Americans looked out their window and found themselves segregated.  And that’s not true.’”  

Id.  The article also goes on to discuss the fallout from this lack of public education.  Id. 

 84. See Jana Pressley et al., FOUNDATIONTRUST, THE COMPLEXITY OF RACIAL TRAUMA 

3 (2020) (discussing the mental health impacts of trauma which “involves the experience of 

danger related to both past and ongoing prejudicial treatment, including physical violence, 

threat of harm, shaming interactions, and ongoing vicarious trauma due to witnessing harm 

to other Black, Indigenous, and people of color (BIPOC)”). 

 85. For an account of the historical erasure of Black history throughout the United 

States and the western world, see Christelle Ram, Black Historical Erasure: A Critical 
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Even disregarding the lack of exposure to the issue, the first 

stage of the inquiry still is only marginally useful for remedying 

the past wrongs that have historically displaced Black Americans 

into under-resourced areas.86  The robust causal connection 

provides insulation for most defendants from any liability.  If 

landlords, zoning infrastructures, or public housing plans can 

further perpetuate segregation so long as the defendant’s policy 

was not the original cause of the segregation, plaintiffs may find 

their options for relief sparse.  Many people can evade the 

responsibility of their actions that contribute to—or at least 

continue—the limited access segregated communities of color have 

to quality neighborhoods.  The rigidity of the robust causal 

connection adopts the common thinking of “why should I be 

punished for the sins of past generations?”  In a way, the Court’s 

respect for that sentiment is functioning similarly to George 

Wallace and other former segregationists’ framing of integration 

as an invasion of the “rights” of white America.87  The modern 

adaption of such a mindset is claiming that the racist 

segregationists of the past is why communities are separated—and 

that there should be no recourse required of those who reap the 

benefits of such prior egregious behavior.  Again, society is 

reckoning with a battle of “rights”—the same vantage point of 

George Wallace in his attack against integration.88  In the current 

iteration, the perceived liberty of a hypothetical defendant to offer 

as much affordable housing as they would like, where they like, or 

to zone an area in ways they like, bumps up against the liberty of 

Black Americans to choose where they live.89  The current robust 
 

Comparative Analysis in Rosewood and Ocoee (Spring 2020) (B.A. thesis, Rollins College), 

https://scholarship.rollins.edu/cgi/viewcontent.cgi?article=1130&context=honors 

[https://perma.cc/4QSL-TMU4]; see also Naomi Murakawa & Katherine Beckett, The 

Penology of Racial Innocence: The Erasure of Racism in the Study and Practice of 

Punishment, 44 L. & SOC’Y REV. 695 (2010). 

 86. See Dorothy Roberts, Abolition Constitutionalism, 133 HARV. L. REV. 1 (2019) 

(discussing current approaches’ inability to address systemic harm); see also infra Part III.A 

(discussing the displacement of Black communities into under-resourced communities and 

the reciprocal effects of that displacement). 

 87. Governor George Wallace, Inaugural Address at the Alabama State Capitol (Jan. 

14, 1963) (XP). 

 88. Id. 

 89. Black Americans are more likely than their white counterparts to live in poverty 

and in impoverished communities.  This is even when controlling for income due to the lower 

amount of wealth that Black Americans possess.  See ROTHSTEIN, supra note 11, at 153.  

The wealth gap between Black and white Americans is significant and plays a vital role in 

accessing housing one desires.  According to the Brookings Institution, the average 

household wealth for white Americans in 2019 was $983,400, a number 6.9 times higher 
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causal requirement’s allowance for defendants to shift blame for 

the disparate impact onto the actions of unnamed parties of the 

past disfavors the liberty of Black residents.  This leads to fruitless 

attempts at holding those who perpetuate housing discrimination 

accountable. 

Judicial inaction is a harmful enabler of disparate impact in the 

United States’ separate but equal housing landscape.90  As Black 

communities have been marginalized by the historical separation 

of races, they have also been cast to under-resourced localities.91  

At the first stage of the inquiry in Inclusive Communities, Justice 

Kennedy did not consider the vital role history plays in shaping 

the segregated reality of the housing world.  This oversight makes 

the reach of disparate impact too limited to compel action that 

addresses historical separation.  Combined with the 

disproportionate levels of Black poverty that have accumulated 

over time,92 Black plaintiffs are more likely to be left with no 

specific policy to point to, failing the robust causal connection 

requirement. 

These limitations posed by the robust causal connection in 

many instances can lead to toothless protection mechanisms for 

Black residents’ autonomy in choosing where they live.  The 

requirement sets too high of a bar and strays away from the spirit 

of the Fair Housing Act’s goal of eliminating discrimination within 

the rental and home ownership market.93  The FHA was supposed 

to counter the rejection of Black residents’ access to communities 
 

than the average household wealth for Black Americans, at $142,500.  See Emily Moss et 

al., The Black-White Wealth Gap Left Black Households More Vulnerable, BROOKINGS INST. 

(Dec. 8, 2020), https://www.brookings.edu/articles/the-black-white-wealth-gap-left-black-

households-more-vulnerable/ [https://perma.cc/CEU3-LDRS]. 

 90. See Burbank Apartments Tenant Ass’n v. Kargman, 48 N.E.3d 394, 412–13 (Mass. 

2016), where the court ignored the historical factors that plagued the plaintiffs, causing 

their limited access to quality housing.  The court then ruled that because no explicit action 

was taken by the defendants to further this disparate impact, they could not be held 

accountable.  Id. at 413–14. 

 91. See Homelessness and Black History: Poverty and Income, NAT’L ALL. TO END 

HOMELESSNESS: AFFORDABLE HOUSING BLOG (Feb. 26, 2021), https://endhomelessness.org/

blog/homelessness-and-black-history-poverty-and-income/ [https://perma.cc/QF4G-6KTF] 

(discussing the historical effects of segregation within housing as it pertains to the 

concentration of Black poverty within specific locations).  Black Americans were recognized 

as having the second highest likelihood amongst all racial groups of experiencing poverty, 

second only to Native Americans.  Id. 

 92. See id. 

 93. See The Fair Housing Act, U.S. DEP’T OF JUST., https://www.justice.gov/crt/fair-

housing-act-1 [https://perma.cc/6HHZ-CACN] (June 22, 2023) (“One of the central objectives 

of the Fair Housing Act, when Congress enacted it in 1968, was to prohibit race 

discrimination in sales and rentals of housing.”). 
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they desired to live in.94  Without effective change to the 

jurisprudential standard for finding disparate impact, Black 

residents will continue to struggle in making it past the first step 

of a court’s analysis.  Consequently, plaintiffs will not win any 

systemic change via the existing judicial machine.  The separation 

of Black residents from other communities and, more importantly, 

the lack of freedom Black people have to choose the area they 

reside in, will continue to stifle community members. 

II.  THE CHALLENGE OF MEETING THE ROBUST CAUSAL 

CONNECTION’S REQUIREMENTS FOLLOWING INCLUSIVE 

COMMUNITIES 

Cases after Inclusive Communities have revealed more 

roadblocks that plaintiffs may face in establishing a robust causal 

connection under the first stage of the Court’s test.  Shifting focus 

to the decisions of lower federal courts reveals how harmful the 

requirement of a robust causal connection is and provides insight 

into ways future harm may occur. 

Three years after the Inclusive Communities ruling, the Fourth 

Circuit warned of the difficulties of establishing disparate 

impact.95  Judge Floyd recounted scenarios elucidated in Inclusive 

Communities where it was unlikely for a court to rule in favor of a 

plaintiff claiming disparate impact.96  These situations included: 

(1) when plaintiffs challenge a one-time decision rather than a 

policy; (2) when federal law “substantially limit[ed] the 

[defendant’s] discretion” in creating the policy; and (3) when 

“multiple factors [went] into investment decisions about where to 

construct or renovate housing units.”97  This recognition of the 

Inclusive Communities limitations would materialize in later 

jurisprudence as these three areas have proven problematic for 

plaintiffs to overcome. 

Judge Floyd’s explanation came in recognition of three years of 

district and circuit court action.  However, it also cautioned 

retrenchment of Black residents’ autonomy by weakening a 

 

 94. See id. 

 95. See Reyes v. Waples Mobile Home Park Ltd. P’ship, 903 F.3d 415, 426 (4th Cir. 

2018). 

 96. See id. at 425–26. 

 97. See id. at 426 (quoting Tex. Dep’t of Hous. & Cmty. Affs. v. Inclusive Cmtys. Project, 

Inc., 576 U.S. 519, 543 (2015)). 



688 Columbia Journal of Law and Social Problems [58:4 

plaintiffs’ power to use the Fair Housing Act to remedy the racially 

exclusionary history of the United States.  This Part focuses on the 

cases post Inclusive Communities that display how such thievery 

materializes in the form of judicial opinions.  At the root of this 

analysis is the overly stringent standard that the first step in 

Inclusive Communities’ test for finding liability poses. 

A.  THE SEPARATION OF DISPARATE IMPACT CLAIMS FROM FHA 

SECTION 3608 AFFIRMATIVE CLAIMS 

One of the most troubling aspects of disparate impact 

jurisprudence is the fact that the Inclusive Communities Court—

and all other courts thereafter—failed to incorporate Section 3608 

of the FHA,98 which deals with affirmative claims.99  Section 3608 

demands that all entities receiving funding for the administration 

of federally governed housing and urban development plans must 

administer such housing activities and programming in a way that 

affirmatively furthers the purposes of the Fair Housing Act.100  

Courts instead have chosen to recognize disparate impact claims 

as cognizable under Section 3604(a) and Section 3605(a) of the 

FHA.  This makes demands for affirmative steps in housing only 

recognized in instances in which government-funded housing 

programs are not affirmatively furthering the goals of the FHA.  

Recognizing affirmative claims under the disparate impact 

analysis would widen the ways in which victims of housing 

segregation could challenge actions causing them harm.  For 

example, plaintiffs would be able to establish a robust causal 

connection between disparate impacts and one-time actions.  As it 

is currently understood, the robust causal connection fails to 

recognize perpetuation of segregation as a per se harm.101  Thus, 

plaintiffs cannot hold defendants liable for actions like one-time 

 

 98. See Inclusive Communities, 576 U.S. at 533–34 (recognizing disparate impact 

claims as cognizable only under Sections 3604 and 3605 of the Fair Housing Act).  Section 

3605 barred business or any entity engaging in real estate-related transactions to 

discriminate against someone based on that person’s race, color, religion, national origin, 

sex, or familial status.  See 42 U.S.C. § 3605(a).  Section 3604 governs refusals to sell or 

make available for rent or otherwise make unavailable a dwelling to a person based on 

protected class status.  See id. § 3604. 

 99. See 42 U.S.C. § 3608(d) (“All executive departments and agencies shall administer 

their programs and activities relating to housing and urban development . . . in a manner 

affirmatively to further the purposes of this title.”). 

 100. See id. 

 101. See infra Part II.B. 
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decisions that compound the issues related to the United States’ 

segregationist history because it is not the perpetuation of that 

harm that is seen as a responsibility for defendants to prevent.  

However, it is quite intuitive to recognize that these decisions still 

hold capacity to inflict damage on marginalized communities.  By 

incorporating affirmative duties, these one-off decisions and 

actions by defendants would be held to a higher standard—to take 

action that furthers fair housing.  The affirmative duty thus 

accounts for history and makes the decision to be inactive as 

opposed to proactive just as harmful, regardless of how often it may 

occur. 

This may materialize in an instance when a plaintiff challenges 

a decision to block the construction of integrated housing in a 

predominantly white area.102  Not recognizing the affirmative 

claims under the FHA runs counter to the Department of Housing 

and Urban Development’s (HUD) 2013 guidance that uplifts both 

disparate impact and affirmative claims.103  Formed in 1965, HUD 

is the executive agency that provides guidance and has its own 

quasi-judicial structure in place to help the “federal government 

tackle [housing] problems including substandard and 

deteriorating housing in a coordinated manner.”104  Though not 

owed strict deference, its guidance still plays a major role in 

shaping both legislative and judicial matters pertaining to 

housing.105 
 

 102. See SCHWEMM, supra note 79, at § 10.7. 

 103. Segregative effects is a term also used often to point to the systemic harms caused 

by segregation.  To alleviate any confusion, affirmative claims are the same as segregative-

effects claims.  This is merely a different use of language within the statute and HUD 

guidance that means the same thing. 

 104. See A Brief History of HUD, U.S. DEP’T OF HOUS. & URB. DEV., 

https://archives.hud.gov/hud50/hud50.hud.gov/hud_history_timeline/index.html 

[https://perma.cc/G6GY-V6RC] (last visited May 2, 2025). 

 105. For an account of how deference to HUD and the 2013 HUD Guidelines shape 

jurisprudence, see Nat’l Cable & Telecomm. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 

982 (2005).  For post-Inclusive Communities cases relying on Brand X in deferring to the 

HUD discriminatory-effect regulation see Mhany Mgmt., Inc. v. Cnty. of Nassau, 819 F.3d 

581, 617–19 (2d Cir. 2016) (holding, based on Brand X, that prior Second Circuit precedent 

regarding FHA impact analysis must be abrogated in light of HUD’s impact regulation to 

the contrary); Borum v. Brentwood Vill., LLC, 218 F. Supp. 3d 1, 21 (D.D.C. 2016) (citing 

Brand X and Mhany in support of ruling that the court must defer to HUD’s interpretation 

of the Fair Housing Act “with respect to its rules on disparate impact”); but see Inclusive 

Cmtys. Project, Inc. v. Lincoln Prop. Co., 920 F.3d 890, 903 (5th Cir. 2019), cert. denied, 140 

S. Ct. 2506 (2020) (concluding, without citing Brand X, that “we are bound to apply the 

stricter version of the burden-shifting analysis” in the Supreme Court’s Inclusive 

Communities opinion rather than the test set forth in the HUD regulation); Reyes v. Waples 

Mobile Home Park Ltd. P’ship, 903 F.3d 415, 424 n.4, 432 n.10 (4th Cir. 2018) (concluding, 
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Despite coming forty years prior to HUD’s 2013 guidance 

clarifying the Fair Housing Act’s intention to end the perpetuation 

of segregation, the Second Circuit had already noted such a 

demand from the statute.  In Huntington, the court took concern 

with the perpetuation of segregation that may have occurred due 

to the defendant’s refusal to rezone an area to multi-family 

housing.106  The court mentioned the FHA’s clear problem with 

actors perpetuating segregation, saying, “recognizing [the 

perpetuation of segregation] advances the principal purpose of [the 

FHA] to promote ‘open, integrated residential housing 

patterns.’”107  This “perpetuation of segregation” the court 

references is merely anything that “reinforce[s] racial segregation 

in housing.”108  Though the Huntington court invoked the spirit of 

the FHA, the Inclusive Communities majority sparingly discussed 

perpetuation of segregation concerns despite heavily relying on the 

Huntington decision to arrive at its conclusion.109  In turn, even 

when challenging a clear action, Black plaintiffs are not able to 

show that a disparate impact—the harm—is actually, or likely 

would be, present in instances where that action is allegedly 

perpetuating segregation. 

Without such recognition, too many landowners, and other 

perpetrators, are left unaccountable under the disparate impact 

standard for harms they further.  Still, programs receiving HUD 

funding cannot escape the grasp of Section 3608 of the FHA, as 

they receive federal funding.  By fiscal year 2009, over 1200 state 

and local governments used $3.6 billion in Community 

Development Block Grant (CDBG) prog 

funds.110  Other significant HUD-funded programs subject to 

§ 3608’s “affirmatively further fair housing” mandate include the 

HOME Investment Partnership program ($1.8 billion in grants in 

2009), the Emergency Shelter Grants (ESG) program ($1.7 billion 

 

without citing Brand X, that “the standard announced in Inclusive Communities rather 

than the HUD regulation controls” and that, “[t]o the extent the two conflict, Inclusive 

Communities controls”). 

 106. See Huntington Branch, NAACP v. Town of Huntington, 855 F.2d 926, 937 (2d Cir. 

1988). 

 107. Id. (quoting Otero v. N.Y.C. Hous. Auth., 484 F.2d 1122, 1134 (2d Cir. 1973)). 

 108. Id. at 938. 

 109. See Tex. Dep’t of Hous. & Cmty. Affs. v. Inclusive Cmtys. Project, Inc., 576 U.S., 

519, 535–36 (2015). 

 110. See SCHWEMM, supra note 79, at § 21.5. 
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in grants in 2009), and the Housing Opportunities for Persons with 

AIDS (HOPWA) program (about $310 million in grants in 2009).111 

While this provides accountability for government actors, it 

leaves private developers and local community decisionmakers out 

of reach of the arms of liability for actions perpetuating 

segregation.  Without the disparate impact test recognizing 

perpetuation of segregation as a harm that can be pointed to for a 

robust causal connection, the judicial system will always fall short 

in providing comprehensive solutions to the Black residents who 

are harmed most by the perpetuation of segregation.  It is 

imperative that courts recognize such harm under the FHA’s 

disparate impact standard to give plaintiffs the fullest range of 

options when fighting against actions of housing discrimination. 

B.  HOW LOWER COURTS HAVE LIMITED BLACK PLAINTIFFS’ 

CLAIMS UNDER THE DISPARATE IMPACT STANDARD 

1.  Evidence Proving Disparate Impact Is Too Hard to Obtain 

Central to the disparate impact standard for plaintiffs is 

proving that a policy or practice harmed their protected class.112  

The requirement that plaintiffs prove that the defendant’s policy 

harmed them more than other parties adds additional strain.113  

Requirements like this add multiple barriers for Black 

communities to even bring claims before a court. 

First, it is difficult to find information about the racial 

demographics of a particular landlord’s properties before litigation 

starts.  The United States Census Bureau only allows people to 

access demographic information narrowed down to the zip code 

they live in.114  Such a broad range of information may not be 

 

 111. See id. 

 112. See id. at § 10.6 (discussing the three HUD factors necessary to show that disparate 

impact is present at step one of a disparate impact analysis under the Fair Housing Act).  

Schwemm rearticulates these three requirements/factors as: “(1) that the defendant 

followed a policy in making housing-related decisions; (2) that this policy harmed a class of 

persons protected by the Fair Housing Act more than others; and (3) that this disparity was 

caused by the defendant’s policy.”  Id. 

 113. See id. 

 114. See U.S. Census Bureau., Explore Census Data: Advanced Search, 

https://data.census.gov/advanced, See also Where Can I Find Demographic Information 

About My Community?, CANDID LEARNING, https://learning.candid.org/resources/

knowledge-base/demographic-information [https://perma.cc/EC9D-P54W] (last visited Dec. 

31, 2023). 
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helpful when a prospective plaintiff is seeking to bring claims 

against a specific property owner if there is no particularized 

information on that property owner’s tenant demographics. 

Outside of challenges to zoning requirements, which can cover 

larger areas of land, it is hard to pinpoint the racial composition of 

specific areas of housing.  A disparate impact analysis demands 

proof of harm or suspected future harm,115 which is nearly 

impossible to acquire if a plaintiff cannot show the original racial 

composition of an area before the challenged policy was enacted.  

Without such proof, it is difficult to identify harm that has occurred 

over time (for example, the slow displacement of original Black 

community members with newcomers who are predominately 

white) that may be perceived, if there is no statistical comparator 

from the past that accounts for the hyperlocal racial composition.  

The anecdotal evidence that would be available to plaintiffs 

without specific statistical observations is not persuasive in the 

eyes of a court,116 but because detailed and accurate historical 

records are often unavailable, anecdotes are sometimes the only 

available evidence for community members to present.  Without a 

preliminary record of a building, group of buildings, or apartment 

complex’s racial composition, evidence of the impact a policy has 

had or will have can remain elusive—lost by the unidentified 

landscape in which a plaintiff lives.  Even if the litigant’s claims 

do encapsulate an entire zip code or city, the census is only 

conducted every ten years.  This leaves potential gaps in data 

which the defendant could attack in litigation.117 

This is exactly what happened in Rodriguez v. Bear Sterns 

Company.118  In that case, a group of Latino plaintiffs brought a 

disparate impact claim against a mortgage company for 

discriminatorily administering subprime mortgages to Latino 

people.119  The court granted the defendant’s motion to dismiss due 

 

 115. See Williams, supra note 54. 

 116. Anecdotal evidence is rarely accepted into evidence because it is considered hearsay 

under Rule 801 of the Federal Rules of Evidence.  See FED. R. EVID. 801.  By sharing stories 

of people they know who may not be in the courtroom, it is unlikely that a court would allow 

for such stories to be considered by the fact finders in a disparate impact claim. 

 117. Cf. Lopez v. City of Houston, 617 F.3d 336, 339–40 (5th Cir. 2010) (basing a voting 

rights claim on the intermittent nature of census data).  Voting rights cases often involve 

data from the census.  See, e.g., id.  The census plays a vital role in redistricting plans which 

have strong effects on voting power and the maps drawn to disseminate that power properly 

amongst a state or locality. 

 118. See generally 2009 U.S. Dist. LEXIS 119942 (D. Conn. Dec. 22, 2009). 

 119. See id. at *8. 
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to the lack of statistical evidence to support the claim.120  Pointing 

to a long history of the need for statistical evidence in disparate 

impact claims, the court emphasized the greater importance for 

statistics in cases involving lending disparities that allegedly 

created disparities in access to housing.121  The court was not 

deterred from finding for the defendants despite the hardship 

plaintiffs experienced in obtaining statistical evidence being 

caused by the defendant’s failure to provide adequate statistical 

data.122  Such disregard for the source of statistical voids only 

incentivizes defendants in FHA cases to obscure their demographic 

information or even refuse to maintain insightful data in the first 

place. 

In light of this, plaintiffs alone face the problem of limited 

access to information as they bear the burden of its production.123  

The defendant landlords face little incentive to make this 

information available.124  Such a demanding legal standard may 

dissuade those without legal expertise from taking issues that 

impact their greater community to court because they cannot offer 

the required evidence to show their harm is legitimate.  Black 

Americans face more barriers to obtaining legal representation, 

and even if they do, the quality is often not as great compared to 

white Americans, often dissuading people from seeking legal 

remedies at all.125  The requirements of the robust causal 

connection only amplify this burden. 
 

 120. See id. at *29–30 (holding that the plaintiffs had not successfully pleaded their case 

as they did not meet demand for statistical evidence). 

 121. See id. at *50–51; see also Tsombanidis v. W. Haven Fire Dep’t, 352 F.3d 565, 575 

(2d Cir. 2003) (dismissing a disparate impact in housing claim because “plaintiffs did not 

present any statistical information”); Hack v. President & Fellows of Yale Coll., 237 F.3d 

81, 91 (2d Cir. 2000) (upholding dismissal of FHA disparate impact claim because “students 

do not allege that Yale’s policy has resulted in or predictably will result in under-

representation of Orthodox Jews in Yale housing”); Graoch Assocs. # 33, L.P.  v. Louisville/

Jefferson Cnty. Metro Hum. Rels. Comm’n, 508 F.3d 366, 378 (6th Cir. 2007) (stating that, 

with respect to the requirement of proving a discriminatory effect under the FHA, “a 

plaintiff must present statistical evidence . . . to state a prima facie case”). 

 122. See Rodriguez, 2009 U.S. Dist. LEXIS 119942, at *40–41. 

 123. See Tex. Dep’t. of Hous. & Cmty. Affs. v. Inclusive Cmtys. Project, Inc., 576 U.S. 

519, 530–32 (2015). 

 124. See 24 C.F.R. § 100.500 (2023). 

 125. See generally Brian Libgober, Getting a Lawyer While Black: A Field Experiment, 

24 LEWIS & CLARK L.  REV. 53 (2020) (discussing the difficulty that Black Americans have 

in retaining counsel).  Libgober references the legacy of a concerted effort to keep Black 

communities under the grips of poverty.  See id. at 55.  In his view, the effects of this led to 

a difficulty in retaining counsel that Black people face to a much greater degree than white 

people.  See id.  The “rational economic agent” as a lawyer seeks clients who can ensure that 

the lawyer is going to garner as much money as they can.  Id.  This economic incentive often 
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Even if a party can show how a policy harms their particular 

group, it is still required that this evidence is used in a comparative 

manner.126  As previously mentioned, obtaining evidence can be a 

challenging process and may even dissuade people from litigating 

at all.  The Eleventh Circuit brought to light the tragic 

consequences that this aspect of the robust causal connection can 

cause.127  The plaintiff in Binns v. City of Marietta Ga. lived with a 

condition that required her to seek the assistance of a live-in 

aide.128  She also had faced other limitations in accessing 

affordable housing because of her reliance on a Section 8 housing 

voucher—reducing the options for homes she could afford.129  Binns 

was requesting accommodations so she could have another room 

for her live-in aide.130  Her request was denied by the housing 

provider, resulting in her filing suit.131 

After Binns was unsuccessful at the district court stage,132 the 

circuit court affirmed the judgement in favor of the city on the 

grounds that Binns did not provide comparative data showing how 

the policy affected disabled parties in relation to those without a 

disability.133  The issues Binns specified were clearly harms that 

pertain to people with disabilities (a protected class) more than 

those without.  The nature of a live-in aide is to provide assistance 

to those who need it for particular elements of their lives.134  As 

Binns relied on the same disparate impact standard set forth in 

Inclusive Communities, but involved merely a different protected 

class status that the FHA protects, the applicability of disability 

claims bodes well for comparing how a causal analysis will work in 

situations based on other protected statuses.  Therefore, the issue 
 

leaves Black people at a disadvantage when trying to retain legal representation.  See id. at 

56. 

 126. See Binns v. City of Marietta, Ga., 704 F. App’x 797, 802 (11th Cir. 2017). 

 127. See id. 

 128. See id. at 799. 

 129. See id. 

 130. See id. 

 131. See id. 

 132. See Binns v. City of Marietta Hous. Choice Voucher Program, No. 1:13-CV-01637-

RWS, slip op. at 3–4 (N.D.  Ga. Mar. 19, 2014). 

 133. See Binns v. City of Marietta Ga., 704 F. App’x 797, 802 (11th Cir. 2017). 

 134. Live in aides provide a wealth of assistance to help foster healthy living for those 

with particular needs that may be challenging to fulfill alone.  See An Overview of Live-in-

Aides in Housing Programs, ULTIMATECARE (Mar. 14, 2025) 

https://www.ultimatecareny.com/resources/live-in-aid [https://perma.cc/YY52-TC6B].  For 

example, aides may help with meal preparation, personal care, medication reminders, 

companionship, and monitoring overall well-being; essentially allowing those they care for 

to maintain independence while living at home.  See id. 



2025] Pleading for Housing Justice 695 

of requiring comparative data may also come up in situations 

where a community is comprised of majority one race.  Black 

residents are more likely to be harmed by a policy upholding a 

segregated status quo in a locality where the vast majority of 

residents are also Black.  However, the requirement of providing 

data for how this compares to other races—though intuitive and 

obvious—could still lead a court to dismiss a disparate impact 

claim that has clear implications.135 

Another practical problem in Binns is that she was acting as a 

pro se litigant.136  Due to a lack of access to legal representation, 

such circumstances are all too common for Black residents 

challenging landlords, property owners, or zoning bodies in both 

state and federal judicial settings.137  Requiring comparative data 

disavows the spirit of the Fair Housing Act by increasing the 

difficulty of ensuring a housing system that works for everyone 

regardless of their race or other protected status. 

2.  Requiring Proof of Greater Impact on Black Communities 

Neglects This Nation’s History 

Binns is not only illustrative of the plaintiff’s plight in obtaining 

evidence generally but also highlights the specific difficulty with 

obtaining evidence in the form of comparative data that would 

show that Black communities are harmed worse than the general 

public.138  In addition to the other difficulties associated with 

bringing evidence forward, robust causality requires that the 

alleged disparate impact have a worse impact on a protected class 

than other groups.139  A year after the Inclusive Communities 
 

 135. Imagine a government owned a public housing building that was comprised of 95% 

Black residents.  If the government landlord decided to implement a policy that 

discontinued the use of that building, a disproportionate number of residents affected would 

be Black based on the sheer demographic of the building.  No matter how clear the 

discriminatory impact, if a plaintiff were unable to provide information as to how other 

racial groups were affected, a court would have the authority to strike down their claim. 

 136. See Binns, 704 F. App’x at 799. 

 137. See Deena Greenberg et al., Discrimination in Evictions: Empirical Evidence and 

Legal Challenges, 51 HARV. C.R.-C.L. L. REV. 115, 139 (2016) (discussing how, in up to 90% 

of eviction proceedings, tenants are unrepresented).  The authors also articulate how the 

shortage of legal services within housing discrimination proceedings primarily and 

excessively affects racial and ethnic minorities, along with women and immigrants.  Id. at 

121. 

 138. See infra text accompanying note 170. 

 139. See Boykin v. Fenty, 650 F. App’x 42, 44–45 (D.C. Cir. 2016) (arguing that no 

disproportionate harm is done to unhoused Black people because they were provided 

opportunities for shelter).  The Boykin court ignored the fact that white people were still at 
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decision, the D.C. Circuit cemented the increased restrictions on 

disparate impact claims.140  In Boykin v. Fenty, Black and Hispanic 

residents of homeless shelters in the District of Columbia brought 

disparate impact claims.141  The District of Columbia shut down a 

shelter, forcing residents to leave and move into shelters that did 

not accommodate their needs—like a design accessible to those 

with physical disabilities.142  The basis for the disparate impact 

claim came under one of the common protected class memberships 

each of the plaintiffs had: a recognized disability.143  A three-judge 

panel struck down the claim on the grounds that the then-

unsheltered individuals did not establish that the policy to shut 

down the shelter had a greater effect on disabled individuals than 

non-disabled individuals.144  This comparative requirement 

purportedly helps ensure that disparate impact is not found in too 

many situations as to punish a multitude of housing actors and to 

create direct links to policies and the immediate impacts they 

create.145 

Boykin was decided the same year that the Ninth Circuit made 

its decision in City of L.A. v. Bank of America Corporation.146  In 

this case, a bank targeted low-income borrowers with high 

interest, “predatory” loans.147  Bank of America even incentivized 

employees to sign customers up for these loans.148  The plaintiffs 

brought a disparate impact claim on the grounds that the lending 

practice of loaning to minority community members at higher rates 

disadvantaged borrowers on the basis of race because racial 

minorities were disproportionately low-income.149  The Ninth 

Circuit ruled that robust causality was not present because the 

policy affected all borrowers equally regardless of race.150  Thus, 

the plaintiffs lost at step one of the disparate impact analysis. 
 

a major advantage post-implementation of the policy at issue.  Thus, even if not recognized 

by the court, a harm was still present, as the policy furthered that disparity. 

 140. See id. 

 141. See id. at 43. 

 142. See id. 

 143. See id. 

 144. See id. at 44 (affirming dismissal because the plaintiffs failed to allege they had 

been harmed more than another group). 

 145. See Boykin v. Fenty, 650 F. App’x 42, 44 (D.C. Cir. 2016). 

 146. See generally City of L.A. v. Bank of Am. Corp., 691 F. App’x 464 (9th Cir. 2017). 

 147. See id. at 465. 

 148. See id. 

 149. See City of L.A. v. Bank of Am. Corp., 2015 U.S. Dist. LEXIS 63630, at *2 (C.D. Cal. 

May 11, 2015). 

 150. See Bank of America, 691 F. App’x at 465. 
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Requiring that a harm be more damaging to a protected group 

than to the majority group imposes multiple burdens on 

plaintiffs—especially when those plaintiffs are as historically 

marginalized as Black residents.  First, the Boykin court assumed 

that all parties existed in a world void of disparities between 

groups in accessing affordable housing prior to the enactment of 

the District of Columbia’s policy.  The Bank of America court did 

the same thing with its preconceived assumptions about Los 

Angeles.151  This nation is far past the point of soliciting equal 

solutions to issues stemming from racial animus of the past.152  By 

requiring greater harm to occur, the courts have ignored the 

history of exclusionary housing practices throughout the United 

States.153  While everyone shares a common humanity worthy of 

dignity and respect, not all racial groups have been afforded equal 

recognition of that humanity, since all men were deemed “created 

equal” nearly two and a half centuries ago.154  Black people have 

sparsely been afforded this recognition during that time period and 

have been tormented by the U.S. government and citizens more 

than—almost, if not definitively—any other group.  As such, when 

remedying claims of a policy violating the Fair Housing Act, Black 

plaintiffs’ historically excluded perspectives will put them at an 

initial disadvantage relative to their white counterparts.  More is 

at stake when standing in the face of a powerful and potentially 

harmful judicial system.155  Because of lower average and median 

 

 151. See City of L.A. v. Bank of Am. Corp., 691 F. App’x 464, 465 (9th Cir. 2017). 

 152. See James L. Liebman, Desegregating Politics: “All-Out” School Desegregation 

Explained, 90 COLUM. L. REV. 1463, 1526–27 (1990) (discussing how school desegregation 

sometimes does not result in equitable outcomes).  Similarly, in housing desegregation, 

advocates should not accept that outcomes of desegregation plans do not ensure equitable 

paths forward as opposed to what may be technically “equal.” 

 153. See supra Part I. 

 154. See THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776) (“We hold these truths 

to be self-evident, that all men are created equal, that they are endowed by their Creator 

with certain unalienable Rights, that among these are Life, Liberty and the pursuit of 

Happiness.  That to secure these rights, Governments are instituted among Men, deriving 

their just powers from the consent of the governed.”). 

 155. See generally Robert M. Cover, Violence and the Word, 95 YALE L.J.  1601 (1986).  

In this essay, Robert Cover explains how the legal system always conducts violence against 

parties when judges come to a final decision.  This is done through driving power out of the 

hands of actors who are not associated with the judiciary.  Id. at 1606–07. Further, a judge 

typically deprives someone of life, liberty, or property in nearly every decision that is made.  

Id.  The threat of judicial review forces compliance amongst individuals and hollows any 

chance non-judicial actors have of achieving true autonomy.  Id. at 1613.  This is easily 

applied to the housing context, as shelter is a basic necessity of everyday life.  Without tools 

to help ensure Black communities are given such autonomy, court interpretations of 
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levels of household wealth,156 Black residents are more likely to 

wind up in financial catastrophe if they are shut out from accessing 

the quality, affordable housing they need. 

The crucial concern with requiring proof of comparatively more 

harm to a plaintiff’s protected class than other groups is that the 

ability to access housing is already lower for Black residents.  Due 

to disparities in access to quality housing in properly resourced 

communities,157 an equal harm will not yield equal consequences 

to marginalized groups.  The current formulation of the rigorous 

robust causality connection demands blindness to these realities.  

Take for example a building owner’s decision to decrease an 

apartment’s affordable housing unit allocation by 20% for Black 

and white residents.  Though the policy harms the same proportion 

of Black and white residents, the likely harm that Black residents 

face is more immense due to the overall greater challenge Black 

Americans face in accessing affordable housing.  This struggle will 

only continue to grow if the affordable housing selection 

diminishes in a building in a middle-class area, further relegating 

Black Americans to impoverished communities.  By defining 

“disparate impact” as “facing more harm than another party based 

on a singular policy,” the judiciary minimizes the real impact 

generations of housing discrimination has had on Black 

communities.158  It is vital that disparate impact analyses counter 

such racial histories, rather than perpetuate them. 

3.  It Is Excessively Difficult to Prove a Policy Is the Sole Cause of 

a Disparate Impact 

Racially discriminatory zoning practices have left Black 

residents with few options for choosing where they wish to live.159  

 

disparate impact claims constitute violence against communities by depriving plaintiffs of 

access to quality affordable necessities of life. 

 156. See supra text accompanying note 124. 

 157. See generally DOUGLAS S. MASSEY & NANCY A. DENTON, AMERICAN APARTHEID: 

SEGREGATION AND THE MAKING OF THE UNDERCLASS (1993) (arguing that contemporary 

racism shapes the housing industry and plays an operative role in defining and 

perpetuating Black Americans second class status). 

 158. See id. at 109–14; see generally Zachary C. Freund, Perpetuating Segregation or 

Turning Discrimination on its Head? Affordable Housing Residency Preferences as Anti-

Displacement Measures, 118 COLUM.  L.  REV. 833 (2018) (discussing the historical formation 

of majority minority neighborhoods and how housing policy furthers such segregation). 

 159. Jade E. Craig, “Pigs in the Parlor”: The Legacy of Racial Zoning and the Challenge 

of Affirmatively Furthering Fair Housing in the South, 40 MISS. COLL. L. REV. 5, 36–41 
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Historically, these practices have contributed to the concentration 

of Black people in under-resourced communities.160  Zoning an area 

for multi-family housing or for single-family homes has acted as 

code for if an area will further, or restrict, the inclusion of people 

of color into that locality.161  Community members often claim that 

they have fears about the addition of apartments with large 

numbers of families decreasing their property value or changing 

the character of a community.162  Other complaints include 

overcrowding of local schools.163  People stress the same complaints 

against proposals to rezone an area for more affordable housing.164  

When it comes to adding affordable housing, though, the stigma is 

more likely to invoke racially coded apprehensions for the rezoning 

plan.165  This stigma largely stems from the Reagan 

administration’s early attacks on public housing and public 

benefits.166  Instead of viewing affordable housing programs as a 

way that the government could support its most vulnerable 

community members—which became more and more Black as the 

Black-white wealth gap ballooned167—conservative middle-class 

residents were trained to publicly frame affordable housing 

 

(2022) (recounting the history of racial zoning throughout the United States including, but 

not limited to, the South). 

 160. See id. at 38. 

 161. See id. at 9. 

 162. See Mhany Mgmt. v. Cnty. of Nassau, 819 F.3d 581, 610 (2d Cir. 2016) (discussing 

the severe backlash to affordable housing units being built in Garden City on Long Island, 

NY.  Flyers were distributed showcasing residents’ fear around property values decreasing.  

The flyers invoked the addition of affordable housing as the threat to property values in an 

attempt to sway community members from voting in favor of the new development. The 

Court had also cited that fear of property value decreases influenced the decision maker’s 

process.). 

 163. See id. at 613. 

 164. Daniel Herring, Early Zoning and the War on Multifamily Housing, STRONG TOWNS 

(Oct. 18, 2023), https://www.strongtowns.org/journal/2023/10/18/early-zoning-and-the-war-

on-multifamily-housing [https://perma.cc/VB66-RVMQ] (detailing the historic use of zoning 

as a strategy to exclude communities).  The article further explains the explicit attacks from 

communities on multifamily dwellings as a means of exclusion.  See id. 

 165. See id. 

 166. See Peter Dreier, Reagan’s Legacy: Homelessness in America, SHELTERFORCE (May 

1, 2004), https://shelterforce.org/2004/05/01/reagans-legacy-homelessness-in-america/ 

[https://perma.cc/Z2DM-9JDT] (discussing Reagan’s designation of public benefits 

recipients as “welfare cheats” and how his legacy of anti-government spending has 

contributed greatly to the affordable housing and homelessness crises).  Reagan is viewed 

as one of the worst presidents in regard to furthering an equitable America.  Id.  His 

“Reaganomics” trickle-down economic approach was devastating for the poor.  Id. 

 167. See Andre M. Perry et al., Black Wealth is Increasing, but so is the Racial Wealth 

Gap, BROOKINGS INST. (Jan. 9, 2024), https://www.brookings.edu/articles/black-wealth-is-

increasing-but-so-is-the-racial-wealth-gap/ [https://perma.cc/PWL5-2XQT]. 
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programs as a taxpayer-funded destruction of their community.168  

Permission was thus given to Americans by figures like Reagan to 

abandon communitarian ideals.  Instead, many supported and 

created policies promoting isolationism—preserving typically 

white households’ interests at the cost of those who need 

assistance.  The movement away from community development 

within the American national politic devastated many low-income, 

minority, and single-head households. 

With permission given to exclude, zoning groups were equipped 

with many culturally acceptable explanations for their choices.169  

This freedom of choice in zoning practices was nearly impossible to 

attack under the Arlington Heights standard of discriminatory 

intent.170  However, even after Inclusive Communities recognized 

disparate impact claims under the FHA, it is still too difficult for 

Black residents to bring a disparate impact claim challenging a 

zoning practice or a community decision to build or not to build 

more affordable housing.171 

Robust causality demands that a plaintiff can point to a policy 

that led to the disparate impact observed.172  When zoning disputes 

arise, or housing project proposals are struck down, it can be 

difficult to pinpoint a specific decision that led to that impact.  

Demanding a connection to a policy only allows the judicial system 

to operate reactively.  In turn, it remains blind to the cumulative 

impacts of one-time decisions.  If a plaintiff attempts to rezone a 

predominantly white area to allow the construction of multi-family 

housing, the denial to do so may in fact perpetuate segregation.  

However, the reactive nature of the robust causality requirement 

does not provide protection here.  If there is a disproportionate 

arrangement of racial groups already in place within a city or given 

area, that segregation will not change because of the refusal to 

construct the additional multi-family units elsewhere.  The 

 

 168. See id. 

 169. For examples, see James Burling, Real Estate Issues: America’s Sordid History of 

Exclusionary Zoning, PAC. LEGAL FOUND. (Dec. 17, 2020), https://pacificlegal.org/real-

estate-issues-americas-sordid-history-of-exclusionary-zoning/ [https://perma.cc/XHZ3-

HG9G] (discussing the history of resistance to inclusionary zoning and the persistence of 

exclusionary zoning practices that supported single family neighborhoods). 

 170. See Vill. of Arlington Heights v. Metro. Hous. & Dev. Corp., 429 U.S. 252, 264 

(1977). 

 171. See, e.g, Chestnut Hill N.Y., Inc. v. City of Kingston, 698 F. Supp. 3d 399 (N.D.N.Y. 

2023). 

 172. See Tex. Dep’t. of Hous. & Cmty. Affs. v. Inclusive Cmtys. Project, Inc., 576 U.S. 

519, 542 (2015). 
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concentration of racial groups will live on, upholding the 

segregated status quo within the city.  As the status quo was 

already inimical towards Black residents’ access to established 

communities, good schools, or whatever else they may desire by 

moving to a different area,173 denying affordable housing or 

rezoning in an area will keep this in place.  This is where the 

dilemma of robust causality’s precise connection to a policy 

becomes damaging.  The harm that plaintiffs can identify is harm 

that already exists.  The defendant can argue that a robust causal 

connection to their specific policy is not established, as there are 

several reasons for the disproportionate dispersion of Black 

communities in the area.174  As previously discussed,175 anything 

from Jim Crow policies to de facto mechanisms of housing 

segregation may be responsible for the disparate harm felt by 

Black communities.  If countered by the defendant, the 

conglomerate of past causes of this harm can make it difficult to 

say that the single denial of a rezoning plan or building proposal 

is why Black residents are excluded from the area. 

It is difficult to reconcile these different standards for 

defendants and plaintiffs.  Defendants possess an ability to point 

to other historical reasons to explain why their policy is not 

responsible for the subordination of Black residents.  On the other 

hand, Black plaintiffs are met with the denial of the consideration 

of these historical factors when displaying how a marginalized 

community is harmed more than another.  Plaintiffs may not use 

history—one of the most vital tools to understanding how society 

arrived at the modern segregated world—to establish a causal 

connection, but defendants can use it to escape liability for 

disparate impact.176  This acontextual use of history is yet another 
 

 173. Sherrilyn Ifill, Focus on the Cost of Segregation for All, N.Y.U. FURMAN CTR. (Jan. 

2014), https://furmancenter.org/research/iri/essay/focus-on-the-costs-of-segregation-for-all 

[https://perma.cc/33LV-PVMJ].  Ifill discusses the plethora of reasons that integration may 

be positive for historically marginalized communities.  She asserts that it is more important 

to recognize the real benefits of allowing people to at minimum have the option to live where 

they please and engage in the aspects of life that a move may entail.  Id.  Better schools, 

long-term educational and economic benefits, and a collective mitigation of racist perception 

are all positive reasons Ifill cites for seeking to live in an integrated community.  Id. 

 174. See SCHWEMM, supra note 79, at § 10.7 (discussing the limitations of disparate 

impact claims when asserting that the harm is perpetuation of segregation). 

 175. See supra Part I.A. 

 176. See Quad Enterprises Co., LLC v. Town of Southold, 369 F. App’x 202, 206 (2d Cir. 

2010).  In Quad Enterprises, the defendant pointed to the fact that there were already 

existent circumstances that led to a disparate impact against residents needing accessibility 

accommodations.  Id.  Though their policy was facially neutral, it did nothing to end the 
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factor contributing to the overwhelming difficulty that Black 

plaintiffs face in establishing a robust causal connection. 

Scholars David Schleicher and Roderick Hills have announced 

that “[w]e have a full-blown crisis of housing affordability that has 

harmful effects on the economic and social welfare of the country 

as a whole and particularly on poorer citizens.”177  The multiplicity 

of reasons that a practice harms a protected class should be equally 

valid bases for a claim.  It is evident that zoning has become one of 

the most coded practices of all,178 and courts must crack down on 

zoning decisions that further inflict harm or reinforce a harmful 

status quo.  This is completely possible, as courts have recognized 

judicial inertness to harmful practices as harm itself.179  By siding 

with defendants, particularly when the parties allude to past 

segregation or racialized zoning practices as reasons for why a 

disparate impact exists, courts are implicitly green-lighting 

defendants’ policies.  People must refuse to live in a world that 

allows for the covert utilization of zoning practices and decisions 

surrounding new building proposals to keep defendants so isolated 

from liability. 

4.  One-Time Decisions Should be Treated as Policies 

In Inclusive Communities, the Court mentioned multiple 

instances in which plaintiffs would be unable to establish a prima 

facie case of disparate impact, due to a lack of robust causality.180  
 

segregation.  Id. at 207.  However, the court did not find any problem with that and allowed 

the policy to stay in place after the defendant pointed out that a disparate impact harming 

different abled people existed already throughout the localities’ history.  Id. 

 177. David Schleicher & Roderick M. Hills, A Not-So-Quiet Revolution in Land Use Law? 

Scaling Up the Zoning Process, N.Y.U. FURMAN CTR. (Mar. 2019), https://furmancenter.org/

research/iri/essay/a-not-so-quiet-revolution-in-land-use-law-scaling-up-the-zoning-process 

[https://perma.cc/UV84-9TXL]. 

 178. See M. NOLAN GRAY, ARBITRARY LINES: HOW ZONING BROKE THE AMERICAN CITY 

AND HOW TO FIX IT 4 (2022) (explaining how zoning practices have been utilized throughout 

American history to perpetuate racial segregation).  The book argues that zoning abolition 

is required to promote the necessary conditions vital to increasing development of affordable 

housing and combatting our segregative history with equitable change.  Id. at 127–29. 

 179. See Shelley v. Kraemer, 334 U.S. 1 (1948).  In this case, the Court recognized that 

racially restrictive covenants being sanctioned by state courts counts as state action.  Id. at 

14.  Thus, it is not out of the reach of the Equal Protection Clause of the 14th Amendment of 

the Constitution.  Id. at 15.  Similarly, it could be argued that courts recognizing a 

defendant’s claim that a disparate impact is resultant of prior acts of discrimination should 

be seen as sanctioning action that is aware of the disparate effect it has on community 

members.  Such could hold defendants more accountable. 

 180. See Tex. Dep’t of Hous. & Cmty. Affs. v. Inclusive Cmtys. Project, Inc., 576 U.S. 

519, 542–43 (2015).  The Court listed multiple instances where a plaintiff’s claim of 
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The majority opinion in Inclusive Communities specified that 

successfully challenging one-time decisions would be particularly 

arduous for plaintiffs seeking to establish a disparate impact 

claim,181 because such decisions would not be policies at all.182  But 

limiting robust causal connections to policies alone, excluding one-

time decisions, further dampens the thrust of disparate impact 

claims writ large.  The majority’s example of a one-time decision 

was a hypothetical choice to deny building low-income housing in 

the suburbs rather than in an already impoverished community.183  

With shocking certainty, the Court saw an instance like this as 

difficult to call discriminatory.184 

That assessment is woefully out of touch with the reality of 

racialized housing practices in the United States.185  

Discrimination in the housing industry is a tapestry woven 

together by countless one-time decisions.186  These discrete, 

piecemeal decisions have collectively inflicted massive detriments 

on Black communities’ access to quality living arrangements and 

certain neighborhoods.187  Take, for example, United States v. 

Yonkers Board of Education, where a group of plaintiffs claimed 

discrimination by a defendant who refused to build low-income 

housing in predominantly white neighborhoods.188  The 

defendant’s refusal led to decades of a severely disparate impact 

for Black residents by limiting their access to certain 

communities.189  The Second Circuit found the one-time decision to 
 

disparate impact should not meet the robust causality requirement: (1) when a one-time 

decision rather than a policy is challenged; (2) when federal law “substantially limit[ed] the 

[defendant’s] discretion” in creating the policy; and (3) when “multiple factors [went] into 

investment decisions about where to construct or renovate housing units.”  See Reyes v. 

Waples Mobile Home Park L.P., 903 F.3d 415, 426 (4th Cir. 2018) (quoting Inclusive 

Communities, 576 U.S. at 542–43). 

 181. See Inclusive Communities, 576 U.S. at 543. 

 182. See id. 

 183. See id. 

 184. See id. (“From the standpoint of determining advantage or disadvantage to racial 

minorities, it seems difficult to say as a general matter that a decision to build low-income 

housing in a blighted inner-city neighborhood instead of a suburb is discriminatory, or vice 

versa.”). 

 185. Rothstein, supra note 11, at 60. 

 186. From denials of an application to buy a house, to decisions to build/demolish a 

development, to rental applications, or decisions to build accessways for those with non-

traditional maneuverability, the housing industry is filled with one-time decisions.  If these 

are out of reach for disparate impact liability, the judicial system is choosing to make the 

remedial process blind to reality. 

 187. See United States v. Yonkers Bd. of Educ., 837 F.2d 1181 (2d Cir. 1987). 

 188. See id. at 1185. 

 189. See id. 
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be too harmful to allow the defendants to escape liability.190  

Despite the blatant harm done to Black residents in Yonkers, the 

Inclusive Communities opinion stated that this type of harm is 

afforded redress.191  The prohibition of one-time decisions would 

make the disparate impact that results from the treatment of 

plaintiffs like those in Yonkers irrelevant under modern doctrine. 

One-time decisions can exacerbate real disparities on the Black 

population that has already been wounded by the housing system.  

The lower courts have rationalized, on a number of occasions, that 

one-time decisions are not strong enough proof of a robust causal 

connection.192  By refusing to consider decisions as “policies,” courts 

implicitly allow defendants to continue to hold power to keep Black 

communities in the cyclical grips of concentrated poverty.  Instead, 

courts should extend the reasoning used in Mhany Management v. 

County of Nassau.193  There, in observing a community decision not 

to zone in a way that would permit the construction of low-income 

housing units, the Second Circuit reckoned that this “decision” 

should sustain a plaintiff’s disparate impact claim.194  The court 

viewed the distinction between the action being a one-time decision 

or a policy as irrelevant and counter to the purposes of both the 

 

 190. See id. at 1218–19; see also Michael F. Potter, Racial Diversity in Residential 

Communities: Societal Housing Patterns and A Proposal for A “Racial Inclusionary 

Ordinance”, 63 S. CAL. L. REV. 1151, 1157–58 (1990). 

 191. See infra text accompanying note 215. 

 192. See, e.g., McCulloch v. Town of Milan, 559 F. App’x 96, 99 (2d Cir. 2014) (holding 

that plaintiff failed to establish prima facie case because she did not identify a policy or 

practice, but a one-off decision discrete to her); L&F Homes and Development, L.L.C. v. City 

of Gulfport, Miss., 538 F. App’x 395, 400–01 (5th Cir. 2013) (characterizing one time 

decisions as only appropriate to bring under a disparate treatment theory); Reg’l Econ. 

Cmty. Action Program, Inc. v. City of Middletown, 294 F.3d 35, 53 (2d Cir. 2002) (finding 

that the plaintiff could not establish disaprate impact because they challenged “one specific 

act” and not a policy or practice); Simms v. First Gibraltar Bank, 83 F.3d 1546, 1555 (5th 

Cir. 1996) (stating that the question is not “whether a single act or decision by that 

defendant has a significantly greater impact on members of a protected class, but instead 

the question is whether a policy, procedure, or practice specifically identified by the plaintiff 

has a significantly greater discriminatory impact on members of a protected class”); AHF 

Cmty. Dev., L.L.C. v. City of Dallas, 633 F. Supp. 2d 287, 304 (N.D. Tex. 2009) (defendant 

loses because they only rely on specific acts as opposed to widespread policies); Ventura 

Vill., Inc. v. City of Minneapolis, 318 F. Supp. 2d 822, 827–28 (D. Minn. 2004), aff’d, 419 

F.3d 725 (8th Cir. 2005) (finding that a defendant loses on a disparate impact claim because 

there were only individualized merit-based decisions affecting her as opposed to a general 

policy hindering her ability to access supportive housing); Marbly v. Home Props. of N.Y., 

205 F. Supp. 2d 736, 743–44 (E.D. Mich. 2002) (holding that a plaintiffs failure to receive a 

washer and dryer is not a policy or practice to establish disparate impact). 

 193. See 819 F.3d 581 (2d Cir. 2016). 

 194. See id. at 619. 
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Fair Housing Act and HUD guidance.195  The Mhany court would 

give disparate impact protections both to repeat policies and a one-

time decisions.  Though this case in particular focused on a zoning 

issue—which goes to the heart of the FHA’s discriminatory 

housing concerns—one-time decisions should be incorporated into 

a more capacious understanding of policy.  Plaintiffs still must 

sufficiently tie the expected or realized disparate impact to that 

action.  This negates the floodgates concern that the court has in 

opening landlords up to too much litigation against them.  Given 

the immense rigor of the robust causality requirement, defendants 

would still have opportunity to refute the connection, and at 

minimum, Black plaintiffs would have a chance to ensure that no 

action causing harm can escape the rule of law. 

III.  EXPANDING BLACK PLAINTIFFS’ TOOLKIT: UTILIZING 

POLICY, LEGISLATION, AND LESSONS FROM POST-APARTHEID 

SOUTH AFRICA 

“We can only have a sunset clause when the economy reflects the 

demographics of the country.  Until it gets to that, it will be 

premature to talk about the end of Black economic empowerment.” 

Kganki Matabane196 

This Part addresses the ways in which the binds created by the 

robust causal connection requirement can be broken.  It begins 

with a brief analysis highlighting the efficacy of desegregation 

efforts in housing.197  It then addresses both arguments for and 

against different desegregation efforts in housing, arriving at the 

ultimate conclusion that desegregation efforts must exist so long 

as they empower communities of color to move where they desire, 

as opposed to forcing them to leave areas they may love.  Following 

this analysis, this Part turns to three key solutions that can help 

to eliminate the vestiges of segregation and foster a more equitable 

 

 195. See id. 

 196. Leader of the South African Black Business Council.  Race in South Africa: ‘We 

Haven’t Learnt We Are Human Beings First’, BBC (Jan. 20, 2021), https://www.bbc.com/

news/world-africa-55333625 [https://perma.cc/D3NC-XNTR]. 

 197. Given the mixed reactions within the Black community to integration efforts, it is 

important to approach any desegregation effort through a lens of bolstering autonomy 

rather than forcing integration.  This subsection of this note fleshes out the arguments for 

and against desegregation as a goal within the housing context.  It ultimately concludes 

that desegregation is vital so long as it is predicated on still allowing communities of color 

a choice in where they wish to live. 
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housing landscape: policy implementation, creative legislation, 

and incorporation of lessons from the South African Constitution 

into our legal panorama. 

A.  THE EFFICACY OF DESEGREGATION AS A STRATEGY FOR 

HOUSING JUSTICE 

Having parsed through the tragic shortcomings of an overly 

demanding robust causal connection standard, this Part now turns 

to potential paths forward.  The first decision must be whether to 

prioritize efforts towards integration or towards community 

economic development without trying to “fix” the existing 

segregation.  Both solutions will be pivotal in transforming this 

nation into one where communities can learn from each other, 

share lived experiences, and most importantly, not face relegation 

to a second-class status because of their race.  Community 

development and integration, in tandem, can likely provide the 

best results for citizens of all backgrounds.198  However, the history 

of segregation has created a housing system that leaves Black 

residents with much less choice in the areas they wish to live.199  

Desegregation as a strategy protects autonomy by giving Black 

people access to a larger array of communities.  So, whether a 

resident prefers to live in a more urban setting, wishes to move to 

the suburbs, or desires a smaller rural community, focusing on 

desegregation will help to ensure that the choice is in the hands of 

the resident. 

1.  Residential Desegregation Efforts Bolster Autonomy Rather 

than Force Relocation 

Historically, desegregation efforts have centered around 

restructuring school districts and busing strategies, so that Black 

and Brown200 students are able to obtain education at white 
 

 198. See Victor J. Pinedo, Embracing the Excluded: Using Mandatory Inclusionary 

Zoning to Affirmatively Further Fair Housing in St. Louis, 26 CORNELL J.L. & PUB. POL’Y 

419, 438–40 (2016) (discussing the effects of segregated housing on communities of low 

income).  Pinedo focuses on how greater access to affordable housing in mixed-income 

neighborhoods can allow marginalized communities to more freely evade being confined to 

areas of concentrated poverty. 

 199. See Robinson, supra note 31, at 148. 

 200. Here, the Author has chosen to capitalize the word “Brown” in recognition of the 

dignity that the people comprising the Brown community have and deserve.  Oppressed 

groups have historically been outcast and deemed lesser by societies that do not embrace 
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schools.201  This was central to the mid-twentieth century 

movements’ fight for the Black community to access basic 

necessities of everyday life—commodities that the white 

population hoarded.202  A complaint arose among white 

communities and within Black circles of what was perceived as 

forced integration.203  Black Americans have faced immense theft 

at the hands of white supremacy throughout the history of this 

nation.204  Many Black Americans have feared that integration 

centers whiteness as the gold standard for how American life 

should be lived.205  Integration is then perceived as a weak solution 

as opposed to directly giving communities the resources they need.  

With legitimate concern, Black people have voiced that integration 

is just another way in which white supremacy robs Black citizens; 

this time not merely of physical possessions, but aspects of a tight-

knit Black community.206  Some hold this opinion to this day.207 

This Note advocates for an approach that should quell this 

concern typically associated with desegregation efforts.  What 

distinguishes this approach in the housing context is the lack of 

 

the full humanity that all people deserve.  With the limitations of written language, the 

Author hopes to display an identifiable sense of worth and strength in capitalizing the 

names of these groups. 

 201. See Peter M. Shane, School Desegregation Remedies and the Fair Governance of 

Schools, 132 U. PA. L. REV. 1041, 1045 n.16 (1984) (discussing the history of desegregation 

efforts).  The author points to the divide between activists who were in favor of busing, and 

others who had stronger apprehension.  Id. at 1042.  Shane talks of the efficacy of the 

strategy and the fallout seen in the roughly thirty years between the Brown decision and 

the article’s publication.  See id. at 1123–26. 

 202. See The Modern Civil Rights Movement and the Kennedy Administration, JFK LIBR. 

(Feb. 28, 2022, 9:46 PM), https://www.jfklibrary.org/learn/about-jfk/jfk-in-history/civil-

rights-movement [https://perma.cc/JBV5-AYNQ] (discussing the movement for integration 

and efforts to prohibit the segregationist policies of the Jim Crow era). 

 203. See Valerie Strauss, Why Some Black Families Led the Charge Against School 

Integration, WASH. POST (Feb. 7, 2013) (on file with the Columbia Journal of Law & Social 

Problems), https://www.washingtonpost.com/news/answer-sheet/wp/2013/02/07/why-some-

black-families-led-the-charge-against-school-desegregation/. 

 204. See THOMAS SHAPIRO ET AL., HELLER INST. ON ASSETS & SOC. POL’Y, THE ROOTS OF 

THE WIDENING RACIAL WEALTH GAP: EXPLAINING THE BLACK-WHITE ECONOMIC DIVIDE 2–3 

(2013). 

 205. See SHERYLL CASHIN, THE FAILURES OF INTEGRATION: HOW RACE AND CLASS ARE 

UNDERMINING THE AMERICAN DREAM 318 (2004). 

 206. IMANI PERRY, SOUTH TO AMERICA: A JOURNEY BELOW THE MASON-DIXON TO 

UNDERSTAND THE SOUL OF A NATION 126 (2022). 

 207. Mary Pattillo, The Problem of Integration, N.Y.U. FURMAN CTR. (Jan. 2014), 

https://furmancenter.org/research/iri/essay/the-problem-of-integration [https://perma.cc/

S5GW-QCV9].  Pattillo assesses the problem associated with a focus on forcing Black youth 

into predominantly white spaces.  Id.  The perspective she invokes is one of condemnation 

of activists uplifting white lifestyles as the pinnacle of life in America.  Id.  Pattillo says that 

proximity to whiteness is a bad marker of success that further stigmatizes Black people.  Id. 
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ability to force desegregation.  In practice, desegregation will not 

force people to move out of a community that they love but will 

better ensure that people have the option to.  Residents can then 

establish their own hierarchy of considerations when choosing 

where they wish to live.  For example, this could look like a person 

choosing to live near their aging parents, or a group of people they 

love, even though they may be foregoing some other benefits that 

would be realized if they moved across town.  It also could look like 

a resident having the choice to move into a school district that has 

better educational opportunities for their child if that is a priority 

to them.208  Whatever the reason is to either stay in or move from 

a community, the option should always be theirs to choose. 

Restructuring the legal standards which limit the flexibility of 

choice for Black residents will lead to a future of fuller autonomy 

for all when choosing where to live.  Leaving the decision in the 

hands of those who have faced past exclusion makes sure that 

residents do not need to compromise on the important aspects of 

their life and can remain in the areas that have shaped their 

identity if they wish. 

2.  Benefits of an Integrated Society 

There is a plethora of benefits to an integrated society.  One 

need look no further than the effects of desegregation on school 

systems.  In the United States, where a child lives is typically 

linked to the school they attend.  Despite the victory in Brown v. 

Board of Education,209 schools still face massive segregation 

issues.210  Such turmoil is not a problem with desegregation as a 

strategy per se, but is resultant of the lack of full-scale 

desegregation efforts in areas outside of education.  Most notably, 

housing segregation has controlled where people live and 

separated races by creating nearly single-race communities or 

areas.211  Separation at the residential level helps explain some of 

the continued separation within the schooling context.212  The 

central problem of this separation is that Black communities are 

 

 208. See Ifill, supra note 173 and accompanying text. 

 209. 347 U.S. 483 (1954). 

 210. Davison M. Douglas, The Limits of Law in Accomplishing Racial Change: School 

Segregation in the Pre-Brown North, 44 UCLA L. REV. 677, 684 (1997). 

 211. See id. at 705–09. 

 212. See id. at 680–81 n.9. 
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more often relegated to worse education systems.213  Studies have 

shown predominantly Black schools are funded far less, experience 

more faculty turnover, and lack the resources needed to produce a 

quality educational experience.214  Inequality in accessing good 

schools has led to differing rates of high school completion between 

Black and white students, in turn perpetuating cycles of poverty 

due to education’s connection to financial freedom.215  Although not 

fully realized, Brown’s promise in the education sphere can still be 

an illustrative example of the benefits of integration as it showed 

a substantial increase in academic achievement and high school 

completion rates among Black students coupled with the gap 

between Black and white students narrowing sharply.216  

Following Brown II—the case that mandated Brown’s 

desegregation objective—the gaps closed at rapid levels hardly 

ever seen in United States history.217  However, this effort has 

proven to be insufficient on its own and is particularly dependent 

on residential integration. 

Desegregating the housing system would help diminish the 

education gap by making accessibility to communities with quality 

school systems attainable for everyone, including those who have 

traditionally been shut out from those areas.218  Though 

desegregating housing holds an imperfect correlation with school 

 

 213. See id. at 685. 

 214. See Nicholas O. Stephanopoulos, Civil Rights in a Desegregating America, 83 U. 

CHI. L. REV. 1329, 1332–36 (2016). 

 215. Rucker C. Johnson, Long-Run Impacts of School Desegregation and School 

Inequality on Adult Attainments 18–19 (Nat’l Bureau of Econ. Rsch., Working Paper No. 

16664, 2015).  Johnson discusses the impacts of segregated schools, particularly comparing 

how schools comprised of mostly one race compare to schools who are integrated.  See id.  

He also compares schools that are segregated by displaying how majority Black schools face 

more arduous burdens in helping students succeed compared to the challenges faced at 

predominantly white schools.  See id. at 2.  Johnson found that the average high school 

graduation rates for Black and white students in Rucker’s sample were 73% and 88%, 

respectively.  Id. at 18.  On average, children were in desegregated schools for five years, 

and each additional year that a black child was exposed to education in a desegregated 

school increased the probability of graduating by between 1.3% and 2.9%.  Id. at 18–19.  For 

black men, spending time in desegregated schools as a child also reduced by 14.7 percent 

the probability of spending time in jail by age thirty.  Id. at 22. 

 216. See Brenda Alvarez, Revisiting Brown v. Board of Education–70 Years Later, NAT’L 

EDUC. ASS’N (May 9, 2024), https://www.nea.org/nea-today/all-news-articles/revisiting-

brown-v-board-education-70-years-later [https://perma.cc/AP68-V6ED]. 

 217. See id. 

 218. Tex. Dep’t of Hous. & Cmty. Affs. v. Inclusive Cmtys. Project, Inc., 576 U.S. 519, 

542–43 (2015). 
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integration,219 it is a step in the right direction for creating just 

outcomes for Black citizens.  While Brown led to a sharp dropoff in 

Black teacher representation in schools, the main thrust of this 

was because of the physical separation Black teachers had from 

integrated school districts.220  Eliminating physical separation can 

help to overcome the shortcomings like this that resulted as a 

fallout of Brown’s limited strategy of desegregation. 

The longer a Black student spends in a desegregated school, the 

higher their likelihood of completing high school.221  A Century 

Foundation report found that randomly assigning children who 

live in public housing to economically integrated schools reduces 

their achievement gap.222  And for poor students who finished 

elementary school in economically integrated schools, the 

achievement gap was cut in half for math and by one-third for 

reading.223  Century Foundation’s report shows some of the 

educational and achievement benefits of desegregation. 

Integrated societies also provide better safety nets for Black 

community members.  In many cases, if Black people are subjected 

to living in lower-income communities, the likelihood of having 

social connections can shrink as community members with more 

secure means exit the area.224  For example, as more secure 

members are able to “make it out”—potentially going to college or 

finding a good employment opportunity—they remove the more 

plugged-in connections within the community, which may already 

be scarce.225  Desegregating provides opportunities for people to 

live in areas that potentially have the social and professional 

connections they need, maybe even in abundance.  An even 

dispersion of community members with access to professional and 

social resources is likely to provide major long-term benefits for 

 

 219. See Stephanopoulos, supra note 214, at 1335 (citing the role white parents’ 

placement of students into private school plays after integration begins).  This can act as a 

form of white flight, but instead of leaving a neighborhood, white people are fleeing the 

public school system.  See id. 

 220. See GLORIA LADSON-BILLINGS, THE LEARNING POL’Y INST., BUT WHAT ABOUT THE 

TEACHERS? THE FORGOTTEN NARRATIVES OF BLACK TEACHERS IN THE MIDST OF BROWN 10-

11 (2024). 

 221. See Johnson, supra note 215, at 18–19 and accompanying text. 

 222. HEATHER SCHWARTZ, CENTURY FOUND., HOUSING POLICY IS SCHOOL POLICY: 

ECONOMICALLY INTEGRATIVE HOUSING PROMOTES ACADEMIC SUCCESS IN MONTGOMERY 

COUNTY, MARYLAND 6 (2010). 

 223. See id. 

 224. See Ifill, supra note 173. 

 225. Id. 
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members, especially for those who may have lacked these 

connections prior to a more integrated society.226 

Housing integration is also helpful for improving community 

members’ health and well-being.227  Housing insecurity has strong 

impacts on the mental health of those who face the challenge.228  

Anxiety and depression can wreak havoc on residents facing 

housing insecurity.229  Integration via increased access to 

affordable housing can help mitigate this problem by reducing the 

risk of housing insecurity for residents.230  Desegregation assists 

residents’ health by promoting greater opportunities for all to have 

access to quality healthcare services.231  These can prove essential 

in Black communities, which have historically faced mountains of 

difficulty in obtaining such quality care.232  Lastly, having the 

opportunity to move to less segregated spaces will provide an exit 

for Black residents who have been subjected to living in areas 

exposed to severe health hazards such as landfills, energy 

production centers, and hazardous waste plants.233  Sometimes, 

one of the healthiest choices a person can make is leaving an area 

that is harming their body.234  Furthering integration through 

affordable housing can render this choice more attainable—as a 

barrier to escaping such health hazards typically involves the 

financial hardship involved with relocating.235 

 

 226. See Libgober, supra note 125 (discussing the difficulties Black communities have 

in accessing professional networks to act as resources for exiting poverty). 

 227. See Wendy L. Macias-Konstantopoulos et al., Race, Healthcare, and Health 

Disparities: A Critical Review and Recommendations for Advancing Health Equity, 24 W.J. 

EMERGENCY MED. 5 (2023) (discussing how racial segregation and non-integrated 

communities have worse outcomes on individuals’ health). 

 228. Matthew Fern, A Substantive(-ish) Right to Housing: An American Problem, 73 

DEPAUL L.  REV. 57, 87–88 (2023) (discussing the tragic consequences of housing insecurity).  

The author goes on to say that housing insecurity leads to a 14% increase in likelihood of 

anxiety and a 13% increase in likelihood of depression.  Id. at 87.  The collateral 

consequences of substance abuse, child neglect, and maltreatment are also much more likely 

to occur, creating cycles of housing insecurity.  See id. 

 229. See id. 

 230. See ULTIMATECARE, supra note 134. 

 231. See Binns v. City of Marietta Hous. Choice Voucher Program, No. 1:13-CV-01637-

RWS, slip op. at 3–4 (N.D.  Ga. Mar. 19, 2014). 

 232. See id. 

 233. See Linda Villarosa, Pollution is Killing Black Americans.  This Community Fought 

Back, N.Y. TIMES, (Jul.  28, 2020) (on file with the Columbia Journal of Law & Social 

Problems), https://www.nytimes.com/2020/07/28/magazine/pollution-philadelphia-black-

americans.html. 

 234. See id. 

 235. See id. 
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Lastly, integration helps to promote social diversity and 

inclusion.236  Integrating communities exposes people to a wider 

array of demographic backgrounds.  Exposure to people of diverse 

backgrounds leads to a better-rounded understanding of the 

unique experiences different people possess, while concurrently 

helping community members understand the breadth of 

experiences within a diaspora of people.237  The cultural growth of 

communities benefits people of all races, as it reduces prejudice 

amongst white residents, which can mitigate the risk of negative 

racialized encounters for residents of color.238 

B.  DISPARATE IMPACT AS A POWERFUL TOOL TO COMBAT 

SEGREGATION 

Modern day oppression of the Black community materializes in 

various forms: surveillance,239 the restriction of bodily 

autonomy,240 denigration of character,241 police brutality,242 limited 

access to quality education,243 the forced reliving of trauma,244 and 

countless other means.  Of course, the blatant variants of racist 

behavior inflict damage, but it is often the systemic, more covertly 

racist actions that uphold white supremacy.245 

 

 236. See Binns. 

 237. See Burling, supra note 169. 

 238. See AMY S. WELLS ET AL., HOW DESEGREGATION CHANGED US: THE EFFECTS OF 

RACIALLY MIXED SCHOOLS ON STUDENTS AND SOCIETY 6 (2004) (finding that students who 

attended racially integrated schools were less racially prejudiced and more comfortable with 

people of different backgrounds). 

 239. See generally Isaiah Strong, Surveillance of Black Lives as Injury-in-Fact, 122 

COLUM. L. REV. 1019 (2022). 

 240. See generally Priya Pandey, A Year After Dobbs: People with Low Incomes and 

Communities of Color Disproportionately Harmed, CTR. FOR L. & SOC. POL’Y (June 23, 2023), 

https://www.clasp.org/blog/a-year-after-dobbs-people-with-low-incomes-and-communities-

of-color-disproportionately-harmed/ [https://perma.cc/PE2L-T2M2]. 

 241. See generally Arline T. Geronimus & J. Phillip Thompson, TO DENIGRATE, 

IGNORE, OR DISRUPT: Racial Inequality in Health and the Impact of a Policy-Induced 

Breakdown of African American Communities, 20 DU BOIS REV. 247 (2004). 

 242. See generally Edward J. Littlejohn et al., Deadly Force and its Effects on Police-

Community Relations, 27 HOW.  L.J. 1131 (1984). 

 243. See generally Erika K. Wilson, Monopolizing Whiteness, 134 HARV. L. REV. 2382 

(2021). 

 244. See generally Wilson Kwamogi Okello, “I Was Right There”: Explicating the 

Relationship Between Trauma, History, and the Body, 177 NEW DIRECTIONS FOR STUDENT 

SERVS. 105 (2022). 

 245. See, e.g., Washington v. Davis, 426 U.S. 229, 253 (1976) (Stevens, J., concurring) 

(“Frequently the most probative evidence of intent will be objective evidence of what 

actually happened.”). 
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Over 50 years ago, the Eighth Circuit recognized in United 

States v. City of Black Jack the ways in which systemic harm and 

disregard for the impacts of defendants’ actions may jeopardize the 

public interest.246  Namely, the Black Jack court found it essential 

to go beyond requiring the high bar of showing discriminatory 

intent, as they noted people can easily switch their racialized 

tactics of oppression to exist in a more covert fashion.247  An 

effective disparate impact analysis makes that vision possible.  By 

ending such an analysis, courts eliminate protected classes’ ability 

to discuss the varying ways in which they experience harm.248  

Such erasure of how protected class status—like race—shapes 

lived experiences uplifts a fictional colorblind world that is 

ahistorical.249  As Justice Blackmun stated, “[i]n order to get 

beyond racism, we must take account of race.”250  Disparate impact 

analysis forces an unearthing of the ways that history shapes our 

reality and calls housing actors to act in a manner that reduces the 

re-creation of negative aspects of that history.  It further ensures 

consistency with Congress’ purpose of promoting open, integrated 

residential housing patterns and eliminating racial segregation, 

while helping the judiciary not overstep its authority.251 

Disparate impact has the power to mitigate and potentially 

even eradicate the systemic racism Black and Brown communities 

 

 246. See 508 F.2d 1179, 1185 (8th Cir. 1974) (discussing the need for a disparate impact 

analysis in addition to the question of discriminatory intent).  The court saw that “clever 

men may easily conceal their motivations” when instituting a policy that would in effect 

disparately impact a protected class of people.  Id.  The court took further issue with “an 

arbitrary quality of thoughtlessness” that legal analysis possesses if it looks to intent alone.  

Id.  Black Jack was one of the central cases helping the Second Circuit recognize disparate 

impact claims under the Fair Housing Act in their Huntington decision.  See Huntington 

Branch, NAACP v. Town of Huntington, 844 F.2d 926, 934 (2d Cir. 1988).  Huntington in 

turn influenced the Inclusive Communities decision.  See Tex. Dep’t of Hous. & Cmty. Affs. 

v. Inclusive Cmtys. Project, Inc., 576 U.S., 519, 535–36 (2015). 

 247. See Black Jack, 508 F.2d at 1185. 

 248. See, e.g., Ricci v. Destefano, 557 U.S. 557 (2009) (highlighting the tension between 

disparate impact claims and the Equal Protection Clause.  The Court took particular 

problem with the disparate impact theory being utilized in a way that trammeled on the 

rights of others, eliminating the full scope of what successful disparate impact claims may 

entail)). 

 249. See Jennifer C. Mueller, Producing Colorblindness: Everyday Mechanisms of White 

Ignorance, 64 SOC. PROBS. 219, 219 (2017) (explaining how colorblindness produces a 

myriad of harmful effects, the author focuses heavily on the utilization of colorblindness as 

a tool for the continuation of white supremacy). 

 250. Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 407 (1978) (Blackmun, J., 

concurring). 

 251. See Civil Rights Act of 1991, Pub. L. No. 102–166, 105 Stat. 1071. 
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face in the housing context.252  Systemic practices—such as the 

forced relocation of entire enclaves of people to a separate area of 

a city—often involve many different actors and countless moving 

parts.253  Instead of peering into the rationale behind all of these 

practices and decisions, disparate impact can circumvent the 

process by looking to results.  This alleviates the impossible task 

of pinpointing the ever-elusive intent.  A vigilant focus on robust 

causal connection will help instrumentalize the disparate impact 

standard and unlock step two and three of the analysis—which are 

easier for plaintiffs to achieve.254  This will enhance Black 

plaintiffs’ protective work of ensuring the least discriminatory 

measures are in place.  By making it past the first step, plaintiffs 

will be able to assert claims that focus on the more imperative task 

of the Fair Housing Act.  This comes by pointing to less 

discriminatory alternatives.255 

C.  POLICY SOLUTIONS TO ALLEVIATE THE DIFFICULTIES OF 

MEETING THE ROBUST CAUSAL CONNECTION 

The judiciary has been the main battlefield for desegregation 

work.256  The history of how courts recognized disparate impact 

theory under the Fair Housing Act—as opposed to the language of 

the FHA itself—emphasizes the importance of the judiciary’s role 

in desegregationist advocacy.257  However, an entirely juricentric 

approach to perfecting disparate impact cannot alone solve the 

modern issues faced by those experiencing the vestiges of 

segregation.258  There must be an approach that involves both 
 

 252. See Kenneth L. Marcus, The War Between Disparate Impact and Equal Protection, 

CATO SUP. CT. REV. 53, 78–83 (2008). 

 253. See ROTHSTEIN, supra note 11, at 77–85 (exploring how these processes of forced 

segregation were conducted and enforced by private actors, developers, residents, 

community boards, policy makers, and presidential administrations alike). 

 254. See Fair Hous. Ctr. of Wash. v. Breier-Scheetz Props., L.L.C., 743 F. App’x 116, 117 

(9th Cir. 2018) (discussing the demanding nature defendants’ rebuttal at step two of the 

disparate impact analysis). 

 255. See Tex. Dep’t of Hous. & Cmty. Affs. v. Inclusive Cmtys. Project, Inc., 576 U.S. 

519, 532 (2015) (explaining how plaintiffs may present less discriminatory alternatives at 

the last step in the analysis). 

 256. See Mark Tushnet, The Significance of Brown v. Board of Education, 80 VA. L. REV. 

173, 174 (1994). 

 257. See Reva Siegel, The Constitutionalization of Disparate Impact—Court-Centered 

and Popular Pathways: A Comment on Owen Fiss’s Brennan Lecture, 106 CAL. L. REV. 2001, 

2009 (2018). 

 258. Id. at 2003.  Reva Siegel discussed the shortcomings of solutions to constitutional 

dilemmas.  From her standpoint, a “dialogic” account should be the path forward.  See id. 
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litigation strategy and attempts to loosen the robust causal 

connection via policy and the democratic process.259 

To complement litigation strategies, guidance from 

administrative bodies can help to move the demands of a society 

forward.  A pivotal housing example is when HUD created 

guidelines in 2013 that recognized both disparate impact and 

segregative-effect theories of liability.260  These guidelines were 

heavily influential as the Court arrived at the conclusion that 

disparate impact must be recognized under the FHA.261  The 2014 

Code of Federal Regulations even laid a blueprint for the burden 

shifting framework used today when conducting the disparate 

impact analysis.262  The Civil Rights Act of 1991 and the 1988 

amendments to the Fair Housing Act also played major roles in 

cognizing disparate impact.263 

With these pieces of legislation in mind, a simple verbiage 

adjustment could change how plaintiffs can establish disparate 

impact.  If HUD were to update its guidelines, it may be able to 

provide qualifiers for factors to consider when determining if a 

robust causal connection has been established, such as: “Robust 

causal connections shall be established in both instances of one-

time action and policies that are sufficiently connected to a 

disparate impact observed or reasonably anticipated.” 

The provision could also incorporate language allowing a robust 

causal connection to be established in instances where historical 

context points towards a policy’s actual or anticipated disparate 

impact. 

 

at 2004.  This involves an account which “courts interact with institutions of representative 

government and the people themselves in interpreting the Constitution.”  Id. at 2003.  Siegel 

views democratic conflict as central to the effectuation of a constitutionally recognized 

disparate impact standard.  See id. 

 259. As the court in Inclusive Communities relied on multiple avenues of advocacy to 

finally recognize disparate impact under the FHA, Reva Siegel’s theory that it takes a 

multitude of tools to influence how courts recognize theories posited on constitutional 

grounds is realized.  See supra note 257. 

 260. See Implementation of the Fair Housing Act’s Discriminatory Effects Standard, 78 

Fed. Reg. 11460, 11462 (Feb. 15, 2013). 

 261. See Tex. Dep’t of Hous. & Cmty. Affs. v. Inclusive Cmtys. Project, Inc., 576 U.S. 

519, 542 (2015). (“As HUD itself recognized in its recent rulemaking, disparate-impact 

liability ‘does not mandate that affordable housing be located in neighborhoods with any 

particular characteristic.’” (quoting Implementation of the Fair Housing Act’s 

Discriminatory Effects Standard, 78 Fed. Reg. at 11476)). 

 262. See 24 C.F.R. § 100.500 (2023). 

 263. See Fair Housing Amendments Act of 1988, Pub. L. No. 100–430, 102 Stat. 1619; 

Civil Rights Act of 1991, Pub. L. No. 102–166, 105 Stat. 1071. 
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Despite the recent overturning of Chevron,264 HUD holds broad 

authority to implement such a rule that is still owed deference by 

the judiciary.265  While this would only be persuasive 

interpretation before a court, it would find backing through other 

congressional texts expressing Congress’ intent regarding fair 

housing.266  By relying on the purpose of the FHA in other 

instances such as Inclusive Communities, the Court has shown 

that purposivism remains the dominant mode of statutory 

interpretation in fair housing cases.267  Legislative and executive 

insights discussing the statute clearly identify its purpose.268  

Therefore, advocates must emphasize congressional and executive 

coordination in enacting both legislative and agency decision-

making that stands strong. 

The battle surrounding disparate impact’s robust causal 

connection has already begun to play out in the political arena.  In 

2019, the Trump Administration rolled back the 2013 HUD 

guidelines along with the burden-shifting component.269  This 

retrenchment270 also increased the difficulty for plaintiffs of 

protected classes by centering housing providers’ profit as more 

important than the discrimination at play.271  The Biden 

Administration in turn repealed the harmful changes of the Trump 

years and reinstated the 2013 standards.272  This Note advocates 

that HUD should again use its power to inform the judiciary of 

what a robust causal connection may entail under the agency’s 

approach.273  Though courts still have discretion regarding how 
 

 264. See Loper Bright Enters. v. Raimondo, 603 U.S. 369, 412 (2024). 

 265. Even if rules are faced with less authority when courts review agency decisions, 

agencies still possess the power to make those rules.  See Administrative Procedure Act, 5 

U.S.C. § 553. 

 266. See H.R. Rep. No. 100–711, at 21n.52 (1988); see also Civil Rights Act of 1991, 105 

Stat. 1071. 

 267. See Tex. Dep’t of Hous. & Cmty. Affs. v. Inclusive Cmtys. Project, Inc., 576 U.S. 

519, 534 (2015). 

 268. See id. at 535. 

 269. See SCHWEMM, supra note 79, at § 10.4 n.3. 

 270. See Kimberlé Crenshaw, Race, Reform and Retrenchment: Transformation and 

Legitimation in Antidiscrimination Law, 101 HARV. L.  REV. 1331, 1361 (1988) (claiming 

that periods of positive action combating racism and its vestiges are often followed by acts 

of retrenchment). 

 271. See Herring, supra note 164. 

 272. See SCHWEMM, supra note 79, at § 10.4 n.3. 

 273. Despite major funding cuts to HUD, there is no clear indication as of April of 2025 

whether the Trump Administration will forestall efforts to adapt the robust causal 

connection explicitly.  The specifics of the disparate impact analysis do not get scrutinized 

by either political party, though there is some risk to the analysis as a whole, given the 

Trump Administration’s anti-classification stance which calls for near-erasure of race from 
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they follow agency guidance, it still may play a powerful role in 

their analytical process. 

In tandem with the executive power wielded by administrative 

agencies like HUD, it is critical to call for updated legislation.  

While the voices of administrative agencies are powerful.274 “there 

is little that HUD can do beyond exerting moral suasion to 

‘pressure’ local officials into compliance with the goals of the Fair 

Housing Act when it is not currently funding a local agency.”275  

Legislative reform would help expand the reach of housing 

protections in unison with HUD.  The HUD guidelines are also not 

binding on judiciaries.  As deference to agencies diminishes,276 the 

need for concrete law is greater than ever.  Congress should again 

revisit the language of Title VII.  Including legislative activity in 

efforts to limit the strength of the robust causal connection 

requirement helps include the representative interests of everyday 

citizens.  The power of community voice at the polls can increase 

accountability for legislators if equitable housing continues to rise 

as an important issue across party lines.277 

D.  SOUTH AFRICA: A CONSTITUTIONAL FRAMEWORK FOR 

REMOVING THE CHALLENGES OF THE ROBUST CAUSAL 

CONNECTION 

With Congress, the executive, and the judiciary as mechanisms 

for producing a progressive definition of robust causal connections, 

South Africa’s post-apartheid constitution provides insights for 

how these three branches of government can effectively use their 

power toward this end. 

 

any standard.  See, e.g., Ending Illegal Discrimination and Restoring Merit-Based 

Opportunity, Exec. Order No. 14,173, 90 Fed. Reg. 8633 (Jan. 21, 2025). 

 274. Note that this power is less authoritative after the Supreme Court’s decision to 

overturn Chevron.  See Loper Bright Enters. v. Raimondo, 603 U.S. 369, 412 (2024).  How 

the courts will value agency interpretation is still an open question. 

 275. Anderson v. City of Alpharetta, Ga., 737 F.2d 1530, 1535 (11th Cir. 1984). 

 276. See Reply Brief for Petitioners at 9, Loper Bright Enters. v. Raimondo, 603 U.S. 

369 (2024) (No.  22-451). 

 277. See Support for Housing and Homelessness Ballot Measures Transcends 

Geographic and Partisan Divides in Last Week’s Local Elections, NAT’L LOW INCOME HOUS. 

COAL. (Nov. 13, 2023), https://nlihc.org/resource/support-housing-and-homelessness-ballot-

measures-transcends-geographic-and-partisan [https://perma.cc/N735-X2JT]. In November 

2023, voters across the United States voted in favor of ballot initiatives for increasing 

affordable housing and homelessness reduction efforts.  Id.  Between five highlighted ballot 

measures, voters approved affordable housing efforts by proportions ranging from 66% to 

83% of the vote.  Id. 
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South Africa implemented its 1996 Constitution as a response 

to the end of a long history of apartheid that relegated indigenous, 

Black South Africans to a second-class status.278  Predating the 

Constitution, methods of political and economic subjugation 

utilized by South Africa’s white minority permitted the racial 

segregation of the nation and discrimination against nonwhites.279  

This ultimately led to an overconcentration of resources within the 

white minority.280 

It took the better part of the 20th century officially to curtail 

some of the white-centric policies that fueled Apartheid.281  In the 

midst of continuous political violence, the African National 

Congress (ANC)—led by Nelson Madela after his release from 

prison—leveraged the calamity of the nation’s tumult against the 

Apartheid-complicit government.282  By highlighting the humanity 

of Black South Africans and exposing the horrors of the nation’s 

divide, the ANC successfully commanded several deals with the 

government of South Africa.283  The demands of the ANC and 

liberation of Black South Africans garnered wide support, 

including from the United Nations who offered to provide 

transitional support to a new government.284  This pressure 

culminated in the “sledgehammer that ended apartheid”: the 1992 

apartheid referendum.285  The referendum voted to relinquish the 

oppressive system, and work to transition to a government built on 

constitutional democracy.286  Negotiations regarding next steps 

continued as political violence periodically jabbed the nation’s 

 

 278. See AUHRM Project Focus Area: The Apartheid, AFR. UNION, https://au.int/en/

auhrm-project-focus-area-apartheid [https://perma.cc/GH5F-Q9SC] (last visited May 2, 

2025). 

 279. See ENCYC. BRITANNICA, APARTHEID, https://www.britannica.com/topic/apartheid 

[https://perma.cc/4JNX-TG5L] (Apr. 21, 2025). 

 280. See 1913 Native Lands Act Centenary, REP. OF S. AFR. GOV’T COMMC’N DEP’T, 

https://www.gov.za/news/events/commemorative-events/1913-natives-land-act-centenary 

[https://perma.cc/3WCJ-87HY] (last visited May 2, 2025) (discussing South Africa’s 1913 

Natives Land Act, which allocated just 7% of land to Black South Africans, and the 1936 

Native Trust and Land Act, which expanded that allocation to 13%). 

 281. See id.; see also Roger Pfister, Gateway to International Victory: The Diplomacy of 

the African National Congress in Africa, 1960-1994, 41 J. OF MODERN. AFR. STUDS. 51 

(2003). 

 282. See id. at 54–55. 

 283. See id. at 54. 

 284. See id. at 55. 

 285. Robert J. Traydon, The Often Overlooked Sledgehammer That Ended Apartheid, 

NEWS24 (Oct. 19, 2017), https://www.news24.com/News24/the-often-overlooked-

sledgehammer-that-ended-apartheid-20171019 [https://perma.cc/52P5-6B2M]. 

 286. See id. 
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collective conscience, ultimately leading to the 1993 adoption of a 

temporary constitution that predated the 1996 final document.287  

Two years after its first multi-racial election resulted in Nelson 

Mandela’s presidency, South Africa finally adopted the 

Constitution that laid the foundation for eviscerating Apartheid’s 

era of terror.288 

Insights garnered from the revised South African model are 

beneficial for increasing the health of the housing industry in the 

United States.  As the United States grows into a more racially 

diverse nation,289 housing allocations that create and ensure 

difficulty for people of color to access quality, affordable housing 

may gradually mirror the divide seen in South Africa.  Moreover, 

past structures in place that created housing segregation in South 

Africa find mirrors in the United States’ history of housing 

segregation.  One need look no further than the 1913 Native Lands 

Act (the 1913 Act) which expressly limited where Black South 

Africans could live—providing only seven percent of the land to the 

group.290  Under the same tool of not only state-sponsored, but 

state-forced segregation, the 1913 Act tracks closely with selective 

funding given to housing developers in the United States.291  Funds 

distributed by the Federal Housing Authority were meant to 

finance the creation of American suburbs and foster 

homeownership but were conditioned on the promise that 

developers never let Black families buy homes there.292  While this 

is only one practice, as discussed, it is an example of the ways in 

which both countries share a long history of government’s 

manufacturing physical separation of people based on race. 

Despite these similarities to countries like South Africa, the 

United States legal system has chosen to look to European common 

 

 287. See James G. R. Simpson, Boipatong: The Politics of a Massacre and the South 

African Transition, 38 J.S. AFR.  STUDS. 623, 623–24 (2012). 

 288. See id. at 624. 

 289. Megan Rabe & Eric Jensen, Exploring the Racial and Ethnic Diversity of Various 

Age Groups, U.S. CENSUS BUREAU: CENSUS BLOGS (Sep. 6, 2023), https://www.census.gov/

newsroom/blogs/random-samplings/2023/09/exploring-diversity.html [https://perma.cc/

7P59-PSEW] (stating that in 2020, the diversity index of the total population was 61.1%, 

meaning that there was a 61.1% chance that two people chosen at random were from 

different racial or ethnic groups, up from 54.9% in 2010). 

 290. See 1913 Native Lands Act Centenary, supra note 280 and accompanying text. 

 291. See ROTHSTEIN, supra note 11, at 64. 

 292. See id. 
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law to shape the approach to many issues.293  In a nation that once 

claimed the value of diversity and all citizens’ backgrounds,294 it is 

necessary that the system does not ignore insights from the global 

south.  Learning from a variety of legal systems ensures a thorough 

evaluation of progressive ways forward.  Focusing on South Africa 

will also help center the perspective of a group that has fallen 

victim to the atrocities of oppression.  Inclusivity would allow for a 

more realistic set of solutions to the problems facing members of 

marginalized communities.295  With this insight, America can 

better fix the problems it claims to fight against.  Currently under 

the Trump administration and general political divide in the 

United States there is debate even regarding fundamental 

equality. 

The major role that land distribution and access to affordable 

housing played in South African apartheid could be fodder for a 

new approach in the United States, given the countries’ analogous 

histories.  The histories diverge, though, in how the United States 

and South Africa each reckoned with their injustices.  There is no 

more apparent discrepancy in each country’s remedial approach 

than in the United States’ current backslide away from democratic 

principles—and its attempts to avoid the Nation’s racialized 

history by inverting some of its most profound anti-discrimination 

statutes.296  Despite victories not being realized to the fullest 

 

 293. See Gunther A. Weiss, The Enchantment of Codification in the Common Law World, 

25 YALE J. INT’L L. 435, 499–501 (2000) (discussing the influence of European common law 

on United States jurisprudence when efforts of codification arise). 

 294. See, e.g., President Barack Obama, Victory Speech in Chicago (Nov. 7, 2012) (“What 

makes America exceptional are the bonds that hold together the most diverse nation on 

Earth. The belief that our destiny is shared; that this country only works when we accept 

certain obligations to one another and to future generations.  The freedom which so many 

Americans have fought for and died for come with responsibilities as well as rights.  And 

among those are love and charity and duty and patriotism.  That’s what makes America 

great.”). 

 295. See Alan David Freeman, Legitimizing Racial Discrimination through 

Antidiscrimination Law: A Critical Review of Supreme Court Doctrine, 62 MINN. L.  REV. 

1049, 1052–57 (1978) (discussing how adopting the perspectives of those perpetrating the 

harm is counter-productive for achieving real change for the victims of a society’s 

oppression).  Freeman argues that we must turn to the perspective of people who have faced 

the harm head on.  See id. at 1080.  He believes that solutions are best when they begin 

with bottom-up approaches.  See id. at 1053. 

 296. The Trump Administration has taken active steps to disrupt the purposes of the 

United States’ anti-discrimination legal frameworks.  See, e.g., Ending Illegal 

Discrimination and Restoring Merit-Based Opportunity, Exec. Order No. 14,173, 90 Fed. 

Reg. 8633 (Jan. 21, 2025).  By attacking affirmative action, Diversity Equity and Inclusion 

(DEI) programs, and any form of racial classification, the Administration has chosen to 

ignore history and root their view of meritocracy in a state of affairs that does not—and 
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extent for justice-minded individuals,297 huge successes still exist 

for keeping housing developers accountable, including strong 

accountability measures for private developers.298  Moreover, some 

of the difficulties South Africa faced in creating a truly just housing 

system came because of the country’s economic turmoil.299  The 

United States faces many fewer financial limitations than South 

Africa did.300  Thus, would a South African-esque approach to 

ending our own version of Apartheid not yield even more drastic 

improvement for the lives of Black Americans? 

Finally, American civil rights law scholars played a role in the 

formation of the South African Constitution in an effort to help 

South Africa avoid some of the constitutional holes seen in the 

effectuation of the U.S government.301  With all these 

considerations and similarities, South Africa serves as an excellent 

guide for a more just path forward in how to handle housing issues. 

1.  The South African Preamble Highlights the United States’ 

Dishonesty Regarding Its History 

The South African Constitution begins by saying, 

We, the people of South Africa, 

Recognise the injustices of our past; 
 

never did—exist.  See also Ending Radical and Wasteful Government DEI Programs and 

Preferencing, Exec. Order 14,151, 90 Fed. Reg. 8339 (Jan. 29, 2025). 

 297. See SCHWEMM, supra note 79, at § 10.6 n.4 (mentioning the myriad of cases that 

have shown how difficult it is to meet the robust causal connection requirement). 

 298. See Justice Malala, Why Are South African Cities Still so Segregated 25 Years After 

Apartheid?, THE GUARDIAN (Oct.  21, 2019, 1:00 PM), https://www.theguardian.com/cities/

2019/oct/21/why-are-south-african-cities-still-segregated-after-apartheid [https://perma.cc/

L55M-7XDK]. 

 299. See id. 

 300. As of 2023 financial summaries, the United States has a Gross Domestic Product 

roughly 55 times higher than that of South Africa.  The government spending of the United 

States is also much higher than South Africa.  American housing budgets have traditionally 

been near the entire spending portfolio of the South African government.  See South Africa, 

DATA COMMONS, https://datacommons.org/place/country/ZAF/

?utm_medium=explore&mprop=amount&popt=EconomicActivity&cpv=activitySource,Gro

ssDomesticProduction&hl=en [https://perma.cc/MU4P-WKG4] (last visited Jan. 8, 2024). 

 301. In writing the South African Constitution, United States scholars inspired many 

parts of the writing process.  See D.M. Davis, Constitutional Borrowing: The Influence of 

Legal Culture and Local History in the Reconstruction of Comparative Influence: The South 

African Experience, 1 INT’L J. CONST. L. 183, 186 (2003).  This was very evident in Kimberlé 

Crenshaw’s influence within the equality section of the new Constitution.  See Dr. Kimberlé 

Crenshaw Biography, CONG. BLACK CAUCUS FOUND., https://www.cbcfinc.org/team/nrei-

task-force/2024/dr-kimberle-crenshaw/ [https://perma.cc/CD93-EYNT] (last visited May 15, 

2025). 
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Honour those who suffered for justice and freedom in our 

land[.]302 

The preamble begins with an acknowledgement of the harm 

committed against Black South Africans during apartheid.  In 

contrast, the U.S. Constitution was founded on the profiteering of 

white landowners on Black people’s labor, the recognition of Black 

people as three fifths human, and the concentration of power to a 

small subclass of the young nation’s population.303  This legacy 

continues to inform legal attitudes towards Black Americans at 

every level, such as when the court-created “robust causal 

connection” requirement perpetuates and validates segregationist 

housing policy.304  Turning a blind eye harms Black communities 

the most, as the law does not apply equitable principles into the 

analysis. 

HUD guidance, the Fair Housing Act, and other pieces of 

legislation must address the crimes of collective history as South 

Africa did.  Currently, the declaration of the policy of the Fair 

Housing Act is “to provide, within constitutional limits, for fair 

housing throughout the United States.”305  There is no requirement 

of recognizing the injustices of the past.  Merely adding an 

explanatory phrase that calls for disparate impact claims to 

account for the ways in which prior harm shapes the current 

housing landscape would do wonders for plaintiffs making claims 

of a robust causal connection. 

The South African Preamble goes on to declare, 

We therefore, through our freely elected representatives, 

adopt this Constitution as the supreme law of the Republic so 

as to - 

 

 302. S. AFR. CONST., 1996. 

 303. See, e.g., U.S. CONST. art. I, § 2, cl. 3, repealed by U.S. CONST. amend. XIV.  The 

“three-fifths clause” relegated Black Americans to a status as three fifths of a human when 

counting populations of the states: “Representatives and direct Taxes shall be apportioned 

among the several States . . . which shall be determined by adding to the whole Number of 

free Persons . . . and . . . three fifths of all other Persons.”  Id. 

 304. Cases have required more harm to be done to plaintiff communities.  See Boykin v. 

Fenty, 650 F. App’x 42, 44 (D.C. Cir. 2016).  This is particularly troublesome for Black 

residents because it assumes an equal starting position for all when housing policies are 

put forth.  See also City of L.A. v. Bank of Am. Corp., 691 F. App’x 464 (9th Cir. 2017). 

 305. 42 U.S.C. § 3601. 
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Heal the divisions of the past and establish a society based 

on democratic values, social justice and fundamental human 

rights; 

Lay the foundations for a democratic and open society in 

which government is based on the will of the people and every 

citizen is equally protected by law; 

Improve the quality of life of all citizens and free the 

potential of each person[.]306 

The phrase, “heal the divisions of the past” ensures that there 

is an account for past tragedies.  U.S. legislators and agency 

officials would reframe how disparate impact is proved if they 

added language like this.  Doing so would recognize the constant 

need for progression to make sure the country lives up to the high 

standards of human dignity it claims to abide by.307 

2.  Inclusive Understandings of Equality and Housing as a Right 

The South African Constitution declares that all citizens should 

have the full and equal enjoyment of all the rights of citizens.308  

Within this group of rights, South Africa provides a right to 

housing for all citizens.309  This right sets forth a requirement to 

take all legislative and other action necessary to achieve a 

progressive realization of the right.310  The South African 

Constitution further goes on to clarify that in regards to such 

legislative action, “measures designed to protect or advance 

persons, or categories of persons, disadvantaged by unfair 

discrimination may be taken.”311  This is a form of benign 

discrimination used to achieve baseline protections for all.312 

South Africa has seen this inclusive constitutional 

understanding of fair housing materialize in statutory, executive, 

 

 306. S. AFR. CONST., 1996. 

 307. THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776). 

 308. S. AFR. CONST. § 9. 

 309. See S. AFR. CONST. § 26 (“1. Everyone has the right to have access to adequate 

housing.  2. The state must take reasonable legislative and other measures, within its 

available resources, to achieve the progressive realisation of this right.  3. No one may be 

evicted from their home, or have their home demolished, without an order of court made 

after considering all the relevant circumstances.  No legislation may permit arbitrary 

evictions.”). 

 310. See id. 

 311. S. AFR. CONST. § 9, cl. 2. 

 312. See Adarand Constructors v. Peña, 515 U.S. 200, 246–47 (Stevens, J., dissenting). 
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and jurisprudential writing.313  This includes the Rental Housing 

Act,314 Nelson Mandela’s Presidential Lead Project,315 and the 

Housing Assistance in Emergency Situations (HAES) program.316  

In each of these programs, the interpretation of South Africa’s 

constitutional fair housing provisions led to expansions of 

protection for citizens.  These expansions included protection over 

land use that promoted equitable reallocation, emergency 

assistance action such as assisted resettlement, and newfound 

rights against improper evictions.317  This was particularly 

beneficial to the most vulnerable citizens: those who had been 

wronged from the years of apartheid.318 

Modifying current statutory language to account for full and 

equal enjoyment of access to housing would help disparate impact 

claimants face fewer challenges at the robust causal connection 

stage.  Disparate impact on its face displays a lack of accessibility 

to the full and equal enjoyment of quality, affordable housing.  The 

robust causal connection denies this reality because the statutory 

and precedential language gives no guarantee of being able to 

make a claim if there is purely statistical disparity.  In other 

words, the robust causal connection sows doubt in the idea 

accepted by South African courts, that there is already something 

wrong when we see statistical disparities in access to housing.  

Clarifying that full and equal access to housing is a major policy of 

modern legislation could diminish the plaintiff-side limitations of 

the robust causal connection.  With the rest of the burden shifting 

framework left intact, adopting the language of South Africa’s 

Constitution would put less responsibility on the plaintiff at the 

 

 313. See Lucy Williams, The Right to Housing in South Africa: An Evolving 

Jurisprudence, 45 COLUM. HUM. RTS. L.  REV. 816, 822–25 (2014).  See also Restitution of 

Land Rights Act 22 of 1994 § 34 (S. Afr.). 

 314. See Rental Housing Act 50 of 1999 (S.Afr.). 

 315. For more information about this project, see MIKE MULLER, THE WORLD BANK, THE 

NATIONAL WATER AND SANITATION PROGRAMME IN SOUTH AFRICA: TURNING THE ‘RIGHT TO 

WATER’ INTO REALITY (2003). . 

 316. See S. Afr. Nat’l Hous. Code vol. 4, at 13 (explaining the purpose of the HAES 

program and how its incorporation into South African code is meant to further housing 

justice). 

 317. See Okello, supra note 244 for discussion about rental assistance and tenant 

protections against landlords; see also Overview, CATO MANOR DEV. PROJECT, 

https://www.cmda.org.za/history.htm [https://perma.cc/V44Q-XWA4]. 

 318. See Andreas Scheba & Ivan Turok, The Role of Institutions in Social Housing 

Provision: Salutary Lessons from The South, 38 HOUS. STUDS. 1132, 1133 (2023) (examining 

the benefits and costs of South Africa’s fair housing model implemented post-Apartheid, 

particularly focusing on the short-term impacts of such changes in housing priorities). 
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initial phase to explain the disparity because there would be an 

understood acceptance of disparities of any kind being harmful, 

particularly when they impact protected classes.  This would also 

square well with the already existing requirement of courts to 

accept well-pled facts as true.319 

Additionally, the second and third steps would still prevent 

frivolous claims.  At step three, the plaintiff would have to show 

another policy could have achieved a similar goal in a less 

discriminatory way.320  If a plaintiff can do so, it should be clear 

that the defendant’s actions had a role to play in creating or 

perpetuating the harm.  This reality would soften the courts’ self-

imposed strictures the robust causal connection requires. 

South African jurisprudence also highlights the importance of 

considering all relevant historical circumstances when property 

interests arise.321  The history of acquisition and use are included 

in that factor.  Such history is accounted for, as seen through a 

stark example of justice-minded housing practices in the South 

African decision Government of the Republic of South Africa v. 

Grootboom.322  Residents in Grootboom were extremely low-income 

families who were dispossessed of their homes after establishing a 

settlement on private land.323  Municipal authorities bulldozed 

their homes and burned the possessions inside.324  Grootboom and 

other affected residents sued, claiming that the government had a 

mandate to ensure they received adequate housing assistance.325  

The court found that there was a mandate to not “prevent[ ] or 

impair[ ] the right of access to adequate housing.”326  The Court 

relied on historic practices regarding land use and access to 

housing to justify its ruling for the dispossessed residents.327  Such 

 

 319. See Nemet Chevrolet, Ltd. v. consumeraffairs.com, Inc., 591 F.3d 250, 253 (4th Cir. 

2009) (upholding the legal requirement for courts to accept well-pled facts as true.). 

 320. See 24 C.F.R. § 100.500(c) (2023). 

 321. See S. AFR.  CONST. § 25, cl. 3.  For further analysis of South Africa’s respect for the 

place of a historicized account of housing justice and how it fits into South African legal 

developments, see Asha Ramgobin, Reflections on the Challenges Facing Public Interest 

Lawyers in Post-Apartheid South Africa; Case Study: Balancing the Interests of Land 

Claimants with the Need for Low Cost Housing in Cato Manor, 7 WASH. U. J.L. & SOC. POL’Y 

77, 82 (2001). 

 322. See 2001 (1) SA 46 (CC) (S. Afr.). 

 323. See id. at 2 para. 2. 

 324. See id. at 8–9 para. 10. 

 325. See id. at 9 para. 11. 

 326. Id. at 28 para. 34; see also Van Der Valk N.O. v. Johnson 2023 (1) SA 20 (WC) (S. 

Afr.) (recognizing the right of access to adequate housing). 

 327. See Grootboom, SA 46 at 29 para. 35. 
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a decision opens the horizon for ensuring that all citizens are 

respected in accessing quality housing.  The courts have also 

affirmed the contextualization of apartheid’s legacy as being 

relevant for an analysis surrounding the constitutional provisions 

involving fair housing.328 

Such a recognition of history in American jurisprudence would 

help alleviate the challenges faced by plaintiffs seeking a remedy 

for policies with disparate impact, by providing for a more accurate 

account of how segregation percolates throughout the United 

States’ housing landscape.  Moving towards a South African 

understanding of fair housing in American legislation would make 

judges account for historical travesties against Black communities 

when zoning decisions come down.  The need for the defendant’s 

action to be a policy, and not just a one-time action, would melt 

away because of the preestablished premise that there is a 

racialized history that recapitulates itself through both policies 

and one-time actions.  The public interest is not served by a 

colorblind adjudication of whether harm is present.  By requiring 

judges to consider the history of land use, the effects of zoning 

would become more apparent.329  Therefore, the extent to which 

single instances of action can harm an individual who was already 

subject to lower access to quality, affordable housing would be 

identified with clear eyes. 

Furthermore, it would be less burdensome for a Black plaintiff 

to establish a robust causal connection even if the harm was 

committed equally against another class.  If legislation required 

judges to consider American history when adjudicating, plaintiffs 

would be able to display how there is a disparate impact in ways 

Black communities are harmed by a defendant’s policy even if the 

statistics show similar impact.  Some may insist that this standard 

would catalyze an upheaval of American conceptions of property 

relations.  But maybe the country needs an upheaval to incite a 

nation that aims to live up to its fundamental ideals of equality 

under the law. 

 

 328. See Jaftha v. Schoeman 2005 (2) SA 140 (CC) (S. Afr.) (holding that a creditor 

seeking to enforce a trivial loan may not do so through the normal procedure of attaching 

the debtor’s property if the result is that a poor person will be evicted from her residence).  

The court intended this decision to signal the need for a jurisprudence that reckons with 

the harms of apartheid, including the unfair obtainment of parcels of land blocked off to 

Black South Africans.  Id. 

 329. See NELSON MANDELA FOUND., URBAN LAND REDISTRIBUTION: A PROPOSED 

APPROACH TO EQUITABLE ACCESS TO URBAN LAND 2 (2019). 
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South African constitutionalism takes this even further by not 

requiring “property lost” to include land.  In practice, this approach 

eliminates the need for plaintiffs to show that there is tangible loss 

in land actually owned, and instead recognizes the loss of 

opportunity to own land.330  Expanding the breadth of property 

interests would open a door for Black plaintiffs to make claims of 

unequal educational opportunity or hazard-free environments as 

things lost due to policies that disparately harm Black 

Americans.331  By expanding fair housing claims, plaintiffs would 

be able to circumvent the requirement of proving more harm was 

committed against their protected class by providing examples of 

the myriad of ways that the defendant’s action would uniquely 

affect members of their class.  This would potentially be enough for 

a plaintiff to argue that a policy impacts groups in a facially 

neutral way based on one metric but leads to a disparate negative 

impact on a particular group when more factors are considered.  

The systemic effects would likely become more persuasive to 

adjudicators if statutory language supported their consideration in 

disparate impact claims. 

3.  Demanding More from Agencies 

Section 184 of the South African Constitution concerns the 

country’s Human Rights Commission (HRC).332  There, the HRC 

“must require relevant organs of state to provide the Commission 

with information on the measures that they have taken towards 

the realisation of the rights in the Bill of Rights concerning 

 

 330. See S. AFR. CONST. § 25, cl. 4 (“For the purposes of this section: (a) the public 

interest includes the nation’s commitment to land reform, and to reforms to bring about 

equitable access to all South Africa’s natural resources; and (b) property is not limited to 

land.”). 

 331. See Cheryl Harris, Whiteness as Property, 106 HARV. L.  REV. 1707 (1993).  In this 

article, Harris analyzes the ways in which whiteness was established over the course of 

American history and how that racialization of human bodies “othered” nonwhites.  See id. 

at 1717.  This othering was particularly prevalent during the Mid-Atlantic slave trade but 

manifests in different ways even in modern times.  See id. at 1721–23.  Harris expresses 

how whiteness has garnered a lot of access for white people in America and become almost 

a currency to be used within the realm of property interests.  See id. at 1721.  Whiteness led 

to better jobs, access to power, racially influenced educational advantages and much more 

throughout the centuries.  See id. at 1728.  If courts are to interpret property under a wider 

range of possibilities, it is likely that the limitation of accessing all of the property interests 

that whites possess would qualify as harm within the courts’ eyes and even land in violation 

of the courts’ banishment of “separate but equal” established in Brown.  See id. at 1756. 

 332. See S. AFR. CONST. § 184. 



728 Columbia Journal of Law and Social Problems [58:4 

housing. . . .”333  An update to the Fair Housing Act that 

incorporates this language would force organizations like HUD 

and the Department of Justice (DOJ) to assist those involved in 

the housing process.  The world has seen such efforts take place 

through the South African framework, including the HAES 

program.334  South Africa ultimately incorporated this program 

through the Housing Code, empowering disadvantaged renters.335  

By incorporating the provisions mentioned prior, adopting a 

statutory provision modeled on § 184 would greatly help ensure 

that guidance around the establishment of disparate impact would 

be clear and adhered to. 

CONCLUSION 

Without a doubt, the Supreme Court’s recognition of the 

disparate impact theory of liability under the Fair Housing Act is 

a victory.  It shows improvement by the Court to recognize the 

realities of how housing discrimination occurs even without a 

recognized intent.  As subsequent courts have shown, however, the 

robust causal connection proves too high of a bar for Black 

plaintiffs.  The requirements of showing robust causality ignore 

how both de jure and de facto segregation have created a society 

with divergent access to quality, affordable housing—a disparity 

deeply rooted in racial inequality.  By creating a robust causal 

connection requirement at odds with this reality, courts have 

helped perpetuate segregation and left Black plaintiffs with few 

options to find redress against policies with de facto disparate 

impact.  As Justice Kennedy stated in Inclusive Communities, 

“[t]he FHA must play an important part in avoiding the Kerner 

Commission’s grim prophecy that ‘[o]ur Nation is moving toward 

two societies, one black, one white—separate and unequal.’”336  

Without a progressive restructuring of the robust causal 

connection, the judiciary will remain an obstacle for Black 

plaintiffs seeking justice and the newfound shores of an equitable 

housing system will continue to be hidden in the fog of legal 

technicalities.  Those who wish to cut through the fog must utilize 
 

 333. Id. 

 334. See Williams, The Right to Housing in South Africa, supra note 313, at 824. 

 335. See S. Afr. Nat’l Hous. Code vol. 4. 

 336. Tex. Dep’t of Hous. & Cmty. Affs. v. Inclusive Cmtys. Project, Inc., 576 U.S. 519, 

546 (2015) (quoting REPORT OF THE NATIONAL ADVISORY COMMISSION ON CIVIL DISORDERS 

1 (1968)). 
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creative legislative and agency action to chart the path towards 

nullifying the ahistorical demands of the current structure.  By 

utilizing the South African Constitution as a lighthouse, there will 

be increased confidence that housing jurisprudence may find itself 

among those shores of equity. 


