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On October 31, 2023, the Second Circuit dealt a major blow to the
disgorgement remedy, holding in SEC v. Govil that courts cannot order
securities law violators to cough up their ill-gotten gains unless the SEC can
point to a victim who has lost money. In other words, fraudsters get to keep
ill-gotten gains if their victims are difficult to identify or losses are difficult
to calculate. This was the culmination of three years of jurisprudence
weakening disgorgement based on the premise that as an equitable remedy,
it cannot be punitive. The Supreme Court in 2020 had placed two
limitations on the remedy: disgorgement must be limited to the net profits
of fraud, and it must be awarded for victims. What the Govil court failed
to recognize is that Congress overrode Liu when it authorized disgorgement
separate from the SEC’s equitable authority in its 2021 amendments to the
Exchange Act. This Note argues that the amendments authorized legal
disgorgement, removing the remedy’s equitable limitations. These
limitations are free passes to get away with fraud, and by removing them,
Congress solved a deterrence problem in SEC enforcement.
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INTRODUCTION

Conservative estimates find that more than half of all securities
fraud goes undetected, and that ratio is likely closer to two thirds.!
The current securities enforcement regime falls far short of
optimal deterrence by limiting civil penalties to the amount of a
wrongdoer’s monetary gain.? Because wrongdoers are caught so

1. See Alexander Dyck et al., How Pervasive is Corporate Fraud?, 29 REV. ACCT.
STUD., 736, 755 (2024) (“The best estimate of the detection likelihood is 0.33, with a 95%
confidence interval between 0.24 and 0.45.”).

2. See 15 U.S.C. § 78u(d)(3) (authorizing civil penalties for securities law violations at
three levels, each limited to the greater of a fixed sum or a defendant’s gross pecuniary
gain). A civil penalty is simply a fine for violating the law. See Penalty, BLACK'S LAW
DICTIONARY (12th ed. 2024) (defining civil penalty as a “fine assessed for a violation of a
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infrequently, punishing undetected violations would require
judges to order at least the maximum civil penalty, and more
realistically, two or three times the maximum, in every action
brought by the Securities and Exchange Commission (the “SEC” or
the “Commission”).? This is simply not the reality of SEC
enforcement today—civil penalties are typically less than 70% of
the maximum and dip below ten percent in a large portion of
cases,* meaning wrongdoers internalize only a fraction of
undetected violations.

This Note is about disgorgement, the only tool in the SEC’s
toolbox that can begin to make up for this. Disgorgement is a
remedy that makes fraud unprofitable by stripping securities law
violators of their own ill-gotten gains, rather than basing liability
on their victims’ losses.” The Second Circuit was the first to
approve SEC disgorgement, or “restitution of profits,” in its 1971
SECv. Texas Gulf Sulphur decision.® Courts, however, have never
settled on a consensus as to how or when the SEC can seek this
remedy. For nearly 50 years, the SEC sought disgorgement of ill-
gotten gains pursuant only to vague equitable authority under the
Securities Exchange Act of 1934 (the “Exchange Act”).”

The Supreme Court called that authority into question in its
2017 Kokesh v. SEC decision by finding that disgorgement was a
penalty.® Calling it a “penalty” is problematic because equitable
remedies, unlike penalties, are designed to restore the status quo
rather than punish defendants.? Still, in its 2020 Liu v. SEC
decision, the Supreme Court upheld the SEC’s disgorgement
authority, subject to two equitable limitations: disgorgement
cannot exceed net profits—that is, courts have to deduct a
wrongdoer’s business expenses—and disgorgement has to be
awarded for victims.10

statute or regulation”). Optimal deterrence maximizes social benefit while minimizing the
cost of enforcement by forcing wrongdoers to internalize the full cost of their violations, even
those that go undetected. See, e.g., Amanda M. Rose, The Multienforcer Approach to
Securities Fraud Deterrence: A Critical Analysis, 158 U. PA. L. REV. 2173, 2178-80 (2010).

3. See infra notes 129-132 and accompanying text.

4. See infra notes 123-125 and accompanying text.

5. See Disgorgement, BLACK’'S LAW DICTIONARY (11th ed. 2019) (“The act of giving up
something such as profits illegally obtained on demand or by legal compulsion.”).

6. 446 F.2d 1301, 1307 (2d Cir. 1971); see also infra note 42 and accompanying text.

7. Pub. L. No. 73-291, § 21(d)(5), 27, 48 Stat. 881, 885.

8. 581 U.S. 455, 457 (2017).

9. SeeLiuv. Sec. & Exch. Comm’n, 140 S. Ct. 1936, 1940 (2020) (stating that equitable
relief “historically excludes punitive sanctions”).

10.  See id.
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Leaving nothing else to chance, Congress amended the
Exchange Act in 2021 to codify disgorgement separate from the
SEC’s equitable authority.!! This was not just a “belt and
suspenders” clarification of a decades-old equitable remedy.!2
Rather, the amendments authorized disgorgement as a legal
remedy.!® Only two circuits have engaged with these amendments.
The Fifth Circuit found that Congress overrode Liu and authorized
legal, not equitable, disgorgement.* The Second Circuit
disagreed, finding that Congress codified Liu’s equitable
limitations.’> This is not a distinction without a difference.
Because equity does not punish, equitable limitations prevent
courts from issuing awards beyond the net profits of fraud, and a
fraudster who is caught stands only to lose these profits.16
Disgorgement as a legal remedy, however, can create real
downside, allowing courts to punish defendants by issuing “full
disgorgement” awards that exceed wrongful profits.”

This disagreement between the Fifth and Second Circuits is
significant because optimal deterrence requires, at minimum, a
robust disgorgement award alongside a maximum civil penalty in
every case.'8 Equitable limitations weaken disgorgement by
creating free passes to get away with fraud. If a wrongdoer has
enough expenses, or if their victims are too hard to identify, a court
may not be able to order equitable disgorgement of fraudulent
profits. A recent illustration of the problem can be found in SEC
v. Ripple Labs.’ This case involved the popular cryptocurrency

11.  See William M. (Mac) Thornberry National Defense Authorization Act for Fiscal
Year 2021, Pub. L. No. 116-283, § 6501, 134 Stat. 3388, 4625-26 (2021).

12.  See U.S. Sec. & Exch. Comm’n v. Ahmed, 72 F.4th 379, 396 (2d Cir. 2023) (reading
“the express addition of ‘disgorgement’ ... as a ‘belt and suspenders’ clarification that
equitable disgorgement is available under the Exchange Act.”). A “belt-and-suspenders”
approach is one “involving or employing multiple methods or procedures to achieve a desired
result especially out of caution or fear of failure.” Belt-and-suspenders, MERRIAM-WEBSTER,
https://www.merriam-webster.com/dictionary/belt-and-suspenders [https://perma.cc/BR2E-
TMES] (last visited Apr. 19, 2025).

13. See infra Part I11.

14. The court interestingly went on to find that legal disgorgement is simply equitable
disgorgement as it existed before Liu. See Sec. & Exch. Comm’n v. Hallam, 42 F.4th 316,
341 (5th Cir. 2022); infra Part 111.B.1.

15. See Ahmed, 72 F.4th at 395. The Second Circuit went on to construe Liu’s victim
requirement as disallowing disgorgement when a fraud doesn’t have any money-losing
victims. See infra Part I11.B.2.

16.  See infra notes 90—94 and accompanying text.

17.  See, e.g., infra note 295 and accompanying text.

18. See infra notes 129-132 and accompanying text.

19. No. 20 CIV 10832 (AT), 2024 WL 3730403 (S.D.N.Y. Aug. 7, 2024).
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XRP.20 The SEC alleged that Ripple Labs, the creator of the
cryptocurrency,?! “sold XRP to certain Institutional Buyers at
‘deep undisclosed discounts.”?? This undisclosed discriminatory
pricing meant that the “little guys” trading on the open market did
not know that they were being treated worse than more powerful
institutional investors or that XRP may be available at a lower
price.?? Because institutional investors bought XRP at a discount,
they could afford to sell it on the open market at less than the going
rate, potentially driving down the price and causing small-time
investors who held the cryptocurrency to lose value.2* Southern
District of New York Judge Analisa Torres dismissed the harm to
investors as “speculative.”?® Lacking victims who suffered clear
pecuniary harm, Judge Torres denied in whole the SEC’s request
for disgorgement of $876 million, the alleged amount Ripple
profited on its institutional sales.26

This Note takes the position that the 2021 Exchange Act
amendments authorized legal disgorgement, free of equitable
limitations. This means that judges in SEC enforcement actions
can order disgorgement without identifying victims, impose joint
and several liability, and decline to deduct a wrongdoer’s
expenses.?” These features of legal disgorgement will promote
optimal deterrence while remaining faithful to the principle of
unjust enrichment, the basis for disgorgement in the amended
Exchange Act.28

20. See id. at *6; see also, e.g., Logan Jacoby, 12 Most Popular Types of Cryptocurrency,
BANKRATE (Feb. 25, 2025), https://www.bankrate.com/investing/types-of-cryptocurrency/
[https://perma.cc/GC92-Y2SZ] (listing XRP as the fourth most popular cryptocurrency as of
Apr. 19, 2025).

21. See XRP, RIPPLE, https://ripple.com/xrp/ [https://perma.cc/JMS6-3U84] (last visited
Apr. 19, 2025).

22.  Ripple, 2024 WL 3730403, at *5.

23. See id. at *5 (“Because Ripple failed to publicly register these discounted
Institutional Sales, the SEC argues, ‘non-favored investors’ were deprived of ‘the
information they needed to determine whether Ripple was treating them worse and whether
they could purchase [ ] XRP at a better price.”).

24.  See id. (“The SEC further contends that the discounted sales caused pecuniary
harm by ‘put[ting] downward pressure on the market price of XRP,” as investors who bought
discounted XRP could sell for below-market prices and still profit.”). Id.

25.  Seeid. at *6.

26. See id. at *2, *5-7 (denying disgorgement and stating that the SEC calculated
$876,308,712 as the net profits of Ripple’s institutional sales). The court did impose a civil
penalty of $125,035,150. See id. at *9.

27. See infra Part IV.

28. See 15 U.S.C. § 78u(d)(3)(A)(ii1) (authorizing disgorgement “of any unjust
enrichment”).
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Part I of this Note provides a history of disgorgement from the
founding of the SEC through the 2020 Liu decision. Part II
discusses deterrence and unjust enrichment, the dual principles
underlying the disgorgement remedy, and the SEC enforcement
regime’s failure to promote these principles. Part III makes the
case for legal disgorgement based on the text of the Exchange Act,
critiquing both the Fifth Circuit and Second Circuit
interpretations of the amendments. Part IV defines legal
disgorgement and explains how it promotes both optimal
deterrence and notions of justice.

I. THE HISTORY OF DISGORGEMENT
Disgorgement, like restitution, is based on unjust enrichment

and has its foundations in Roman law.2? Despite these ancient
origins, the Supreme Court has recently called the SEC’s authority

29.  See Sec. & Exch. Comm’n v. Cavanagh, 445 F.3d 105, 119 (2d Cir. 2006) (“That the
term ‘disgorgement’ has entered common legal parlance only recently cannot obscure that
the ancient remedies of accounting, constructive trust, and restitution have compelled
wrongdoers to ‘disgorge’—i.e., account for and surrender—their ill-gotten gains for
centuries.”). For the ancient origins of restitution and unjust enrichment in the Corpus
Iuris Civilis, see Nikolas A. Davrados, Demystifying Enrichment Without Cause, 78 LA. L.
REV. 1223, 1226-33 (2018).

Restitution is itself a vague term. Commentators acknowledge “the fact that restitution
can take such different forms may leave its meaning uncertain.” RESTATEMENT (THIRD) OF
RESTITUTION AND UNJUST ENRICHMENT § 1 cmt. e(1) (AM. L. INST. 2011). But in general
terms, restitution is “[a] body of substantive law in which liability is based not on tort or
contract but on the defendant’s unjust enrichment.” Restitution, BLACK'S LAW DICTIONARY
(11th ed. 2019). Courts may find restitution liability when, for example, “(1) the plaintiff
conferred a benefit upon the defendant; (2) the defendant had an appreciation or knowledge
of the benefit; and (3) the defendant accepted or retained the benefit under circumstances
making it inequitable for the defendant to retain the benefit without payment of its value.”
RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST ENRICHMENT §1 cmt. d. The
distinction between restitution and disgorgement is a fine one—the American Law Institute
(ALI) defines disgorgement as itself a form of restitution that distinctly seeks to eliminate
the profits of wrongdoing. See id. § 51(4).

The ALI also equates disgorgement with the remedy of accounting, see RESTATEMENT
(THIRD) OF RESTITUTION AND UNJUST ENRICHMENT § 51(4), although at least one Supreme
Court justice would argue that disgorgement is a twentieth-century creation distinct from
both restitution and accounting. See Liu v. Sec. & Exch. Comm’n, 140 S. Ct. 1936, 1951
(2020) (Thomas, J., dissenting). Scholarly distinctions—and indeed, the SEC’s own
distinction—between disgorgement and restitution seem to settle on the notion that
disgorgement is measured by a defendant’s gain while restitution is measured by a
plaintiff’s loss. See, e.g., Prentiss Cox & Christopher L. Peterson, Public Compensation for
Public Enforcement, 39 YALE J. ON REGUL. 61, 77 (2022) (“The SEC has developed policies
that expressly distinguish disgorgement measured by the violator’s gain from restitution
measured by investor loss.” (citing SEC, REPORT PURSUANT TO SECTION 308(C) OF THE
SARBANES OXLEY ACT OF 2002, at 3 n.2, https://www.sec.gov/news/studies/sox308creport.pdf
[https://perma.cc/T7TFT-WXFV] (last visited Apr. 19, 2025))).
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to seek disgorgement into question, because it may not be a
traditional equitable remedy.?® This Part is a history of SEC
disgorgement. Part I.A provides background on the Securities
Laws and SEC enforcement actions. Part I.B examines the origins
of SEC disgorgement in the Second Circuit’s 1968 and 1971 Texas
Gulf Sulphur decisions. Part 1.C describes an intervening period
in which Congress passed Exchange Act amendments
acknowledging SEC disgorgement. Part I.D covers disgorgement’s
modern era prior to the 2021 Exchange Act amendments, including
the 2017 Kokesh decision and the 2020 Liu decision.

A. BACKGROUND: THE SECURITIES AND EXCHANGE COMMISSION

“Security” is an umbrella term that includes a variety of
financial instruments.3! Stocks, for example, indicate partial
ownership of a company, while bonds establish debt owed by a
company or government.’?> Both are securities.’® Before 1933,
securities regulation existed only in state-level “blue sky laws”
targeting fraudulent securities—those backed by “nothing but the
blue skies.”?* These laws were mostly ineffective: while they
required registration—creating public records of securities and
sellers—they failed to establish real guidelines for the
administrators tasked with enforcement.3?

The need for effective securities regulation became apparent
when the American stock market collapsed in 1929, and the Dow

30. See Liu, 140 S. Ct. at 1946.

31. For a more precise definition, see 15 U.S.C. § 77b(a) (defining “security”); Sec. &
Exch. Comm’n v. W.J. Howey Co., 328 U.S. 293, 298-99 (1946) (defining an “investment
contract”).

32. A security is “[a]n instrument that evidences the holder’s ownership rights in a firm
(e.g., a stock), the holder’s creditor relationship with a firm or government (e.g., a bond), or
the holder’s other rights (e.g., an option).” Security, BLACK’S LAW DICTIONARY (11th ed.
2019).

33. Seeid.

34. See A Brief History of Securities Regulation, STATE OF WIS. DEP'T OF FIN. INST.,
https://dfi.wi.gov/Pages/Securities/Filings/SecuritiesRegulationHistory.aspx
[https://perma.cc/X5WS-L4JH] (last visited May 10, 2025) (“The Kansas law was a response
to unwitting investors being taken by salesmen selling worthless interests in fly-by-night
companies and gold mines all along the back roads of that state. It was reportedly said that
no assets backed up those securities—nothing but the blue skies of Kansas.”).

35.  See id. (“Most lacked entirely or included very few definitions, provided no logical
scheme for exemptions from registration, and granted the administrator essentially
unchecked discretion.”).
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Jones Industrial Average lost 89% of its value by 1932.36 Congress
responded by passing regulations to protect investors and restore
trust in America’s markets.3” One such regulation was the
Exchange Act, which established the SEC “to prevent inequitable
and unfair practices on [securities] exchanges and markets.”?® The
Commission’s legal division opened more than two thousand
investigations in its first year.?® Until the 1970s, most
investigations and enforcement actions were conducted by SEC
Regional Offices, but the SEC consolidated these activities in 1972
by creating the Division of Enforcement.* This division now
investigates securities law violations and brings enforcement
actions, seeking civil penalties alongside disgorgement and
injunctive relief.4!

36. See Gary Richardson, et al. Stock Market Crash of 1929, FED. RSRV. HISTORY (Nov.
22, 2013), https://www.federalreservehistory.org/essays/stock-market-crash-of-1929
[https://perma.cc/6V6B-XW9A] (describing the Dow’s fall from its peak of $381 in September
1929 to a low of $41.22 in summer 1932). The Dow Jones Industrial Average is “[t]he best
known U.S. index of stocks. A price-weighted average of 30 actively traded blue-chip stocks,
primarily industrials including stocks that trade on the New York Stock Exchange. The
Dow, as it is called, is a barometer of how shares of the largest US companies are
performing.” Dow Jones Industrial Average, NASDAQ, https://www.nasdaq.com/glossary/d/
dow-jones-industrial-average [https://perma.cc/ZTEW-4DAK] (last visited Apr. 19, 2025).

37. See Subcommittee on Senate Resolutions 84 and 234 (The Pecora Committee), U.S.
SENATE, https://[www.senate.gov/about/powers-procedures/investigations/pecora.htm
[https://perma.cc/V6KX-Y75P] (last visited Apr. 19, 2025) (describing the 1929 crash, which
kicked off the Great Depression and led to bank closures, bank runs, and high
unemployment, spurring the federal government to launch the “Pecora Investigation,”
which uncovered abuses in the financial industry and led to federal securities regulations).

38. Securities Exchange Act of 1934, Pub. L. No. 73-291, § 4, 48 Stat. 881, 885. For
more on the SEC’s “mission of protecting investors, maintaining fair, orderly, and efficient
markets, and facilitating capital formation,” see Mission, SEC, https://www.sec.gov/about/
mission [https://perma.cc/84QX-GJM3] (last visited May 1, 2025).

39. See Daniel M. Hawke, A Brief History of the SEC’s Enforcement Program 1934-
1981, SEC HIST. SOC’Y ORAL HISTORIES COMM. ROUNDTABLE ON ENF'T 2 (Sept. 25, 2002),
https://www.sechistorical.org/collection/papers/2000/2002_0925_enforcementHistory.pdf
[https://perma.cc/J464-3JVD] (“In its earliest days, the Commission’s enforcement program
was quite active. The Commission brought numerous injunction actions and stop order
proceedings. By the end of its first year, the Commission reported that it had roughly 2300
cases under investigation.”).

40. See id. (“Given the breadth of enforcement activity that was occurring throughout
the Commission, then-chairman William J. Casey recognized the Commission’s need to have
one division devoted entirely to enforcement that could set priorities and that would have
an overview of all enforcement activities around the country.”).

41. This Note focuses on federal court actions, in which the SEC can seek injunctions,
disgorgement, and civil penalties. See Amy Jane Longo et al., SEC Remedies Litigation,
REUTERS PRAC. L.J., Jan. 2023, https://www.reuters.com/practical-law-the-journal/
litigation/sec-remedies-litigation-2023-01-04/ [https://perma.cc/ARUP-6QRE]. In
administrative proceedings, the SEC can order disgorgement, injunctive relief, and
suspensions. See id. Civil penalties are fines for securities law violations. See supra note
2. The SEC previously sought civil penalties in administrative proceedings, but this ended
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B. TEXAS GULF SULPHUR

The history of SEC disgorgement begins with Texas Gulf
Sulphur.®2  On November 12, 1963, the Texas Gulf Sulfur
Company (TGS) finished drilling a 655-foot-deep exploratory hole
near Timmins, Ontario, Canada.** Nobody involved “had ever seen
or heard of a comparable initial exploratory drill hole.”** Before
TGS’s public announcement that it had discovered over 25 million
tons of copper and zinc, insiders with knowledge of the discovery
bought $100,000 (over $1 million in 2024 dollars*) worth of TGS
stock and calls.*6 TGS stock, priced at $18 after completion of the
exploratory hole, climbed to $37 when TGS announced the
discovery five months later.#” In other words, a strategic insider
could double their money before anyone knew TGS had struck
gold—or rather, copper.

The SEC brought an enforcement action against twelve alleged
insider traders in the Southern District of New York.4® The district

with the Supreme Court’s Jarkesy decision in 2024. See Sec. & Exch. Comm’n v. Jarkesy,
144 S. Ct. 2117, 2130 (2024) (“In sum, the civil penalties in this case are designed to punish
and deter, not to compensate. They are therefore ‘a type of remedy at common law that
could only be enforced in courts of law.” (quoting Tull v. United States, 481 U.S. 412, 422
(1987))).

42.  See, e.g., Liu v. Sec. & Exch. Comm’n, 140 S. Ct. 1936, 1940 (2020) (stating that
Texas Gulf Sulphur was the first time the Court recognized the SEC’s authority to seek
restitution of profits, “later referred to as ‘disgorgement™); Stephen M. Bainbridge, Kokesh
Footnote Three Notwithstanding: The Future of the Disgorgement Penalty in SEC Cases, 56
WASH. U. J.L. & POL’Y 17, 20 (2018) (“There is general agreement that the penalty phase of
Texas Gulf Sulphur was the first time a court determined that the SEC had authority to
seek disgorgement of a defendant’s ill-gotten gains.”); Donna M. Nagy, The Statutory
Authority for Court-Ordered Disgorgement in Enforcement Actions, 71 SMU L. REV. 895, 897
(2018) (“[Texas Gulf Sulphur], as a matter of first impression, situated the statutory
authority for the disgorgement remedy in the ‘general equity powers’ that Congress
conferred upon district courts in the jurisdictional provisions of the federal securities laws
D).

43.  See Sec. & Exch. Comm’n v. Tex. Gulf Sulphur Co., 401 F.2d 833, 843 (2d Cir. 1968).

44. Id.

45.  See CPI Inflation Calculator, BLS, https://data.bls.gov/cgi-bin/
cpicale.pl?cost1=100000&year1=196311&year2=202412 [https://perma.cc/3ZJE-HMIF]
(last visited Apr. 20, 2025).

46. See TGS I, 401 F.2d at 843-51 (“[Tlhe court below, ... finding that [four
defendants] spent more than $100,000 in purchasing TGS stock and calls on that stock,
made no finding that the insiders were motivated by any factor other than the extraordinary
K-55-1 discovery when they bought their stock and their calls.”). A call, or call option, is a
contract giving a party “[t]he right (but not the obligation) to buy ... a given quantity of
securities, commodities, or other assets at a fixed price within a specified time.” See Option,
BLACK’S LAW DICTIONARY (11th ed. 2019).

47. See TGS I, 401 F.2d at 847.

48. See Sec. & Exch. Comm’n v. Texas Gulf Sulphur Co., 258 F. Supp. 262, 269
(S.D.N.Y. 1966), affd in part, rev'd in part, 401 F.2d 833 (2d Cir. 1968).
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court found that only two defendants had violated the Exchange
Act, and the SEC appealed to the Second Circuit.*® In TGS I, the
Circuit Court overturned the dismissal of several defendants,
finding that all trades made by people who knew about the
discovery before it was announced violated the Exchange Act.?* On
remand, the district court ordered four individual defendants to
pay back the profits of their insider trading to TGS.5! The insider
traders appealed this “Restitution of Profits” back up to the Second
Circuit, arguing that the SEC was limited to seeking injunctions
and could not pursue monetary relief.?2

The TGS II court declined to find that Section 21(e) of the
Exchange Act, allowing the SEC to seek injunctive relief, barred
the Commission from pursuing other remedies.?® The court looked
to “general equity powers” conferred by Section 27 of the Exchange
Act and concluded that any remedy necessary to effectuate the Act
was acceptable so long as it was not punitive.>* The insider traders
argued that restitution of profits was punitive,® but the court
wasn’t convinced:

This overlooks the realities of the situation. In our prior
opinion we found that these appellants had violated the Act
by their purchases of TGS stock before there had been a
public disclosure of the ore discovery. Restitution of the
profits on these transactions merely deprives the appellants
of the gains of their wrongful conduct. Nor does restitution
impose a hardship .... The court’s order requires only
restitution of the profits made by the violators prior to
general knowledge of the ore strike on April 17, 1964, and, in

49. See TGS I, 401 F.2d. at 842—43.

50. Seeid. at 852.

51. See Sec. & Exch. Comm’n v. Tex. Gulf Sulphur Co., 446 F.2d 1301, 1308 (2d Cir.
1971).

52.  Seeid. (“[A]lthough the district court is given general equity powers under [Section]
27 of the Act, the SEC does not have authority under the Act to seek anything but injunctive
relief under [Section] 21(e).”).

53. See id. (“[D]espite some legislative history purportedly to the contrary, we do not
read [Section] 21(e) as restricting the remedies which the SEC can pursue to injunctive
relief.” (citations omitted)); see also 15 U.S.C. § 78u(d)(1) (“Whenever it shall appear to the
Commission that any person is engaged or is about to engage in acts or practices
constituting a violation . . . it may in its discretion bring an action . . . to enjoin such acts or
practices. . ..”).

54. See TGS 11, 446 F.2d at 1307-08 (“[T]he SEC may seek other than injunctive relief
in order to effectuate the purposes of the Act, so long as such relief is remedial relief and is
not a penalty assessment.”).

55. Seeid. at 1308.
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effect, leaves the appellants all the profits accrued after that
date.?¢

The TGS defendants were forced to return their wrongful
profits, but they were still better off than before their Exchange
Act violations.?” Thus, a remedy was born, although it was several
months before anyone called it “disgorgement.”>®

C. FIVE DECADES OF DISGORGEMENT

From 1971 to 2017, the SEC continued seeking disgorgement
under TGS ITs expansive view of the general equity power granted
by Section 27 of the Exchange Act. And Congress didn’t seem to
have a problem with it,> recognizing disgorgement in the
Sarbanes—Oxley Act of 2002 in the wake of Enron and other
scandals.®®  Sarbanes—Oxley mentioned disgorgement in a
provision addressing the disbursement of civil penalties to
victims.6! It also amended the Exchange Act to add
Section 21(d)(5): “In any action or proceeding brought or instituted

56. Id.

57. The insider traders were allowed to keep the profits they made after public
disclosure—these profits were technically legal, because the traders no longer had
nonpublic information. See id.

58. See Sec. & Exch. Comm’n v. Manor Nursing Centers, Inc., 458 F.2d 1082, 1104 (2d
Cir. 1972) (citing TGS II to uphold an order for “securities law violators . . . to disgorge illicit
profits”).

59. Professor Donna Nagy has written that no fewer than six statutes enacted by
Congress between 1971 and 2010 have “ratif[ied], and in some instances codiffied], court-
ordered disgorgement as a remedy in SEC enforcement actions.” See Nagy, supra note 42,
at 903.

60. See id. at 912 (“Enacted in the wake of the corporate governance and accounting
scandals at Enron, WorldCom, and numerous other public companies, the Sarbanes—Oxley
Act was described at the time as ‘the most far reaching reforms of American business
practices since the time of Franklin Delano Roosevelt.” (quoting Elisabeth Bumiller, Bush
Signs Bill Aimed at Fraud in Corporations, N.Y. TIMES, July 31, 2002, at A1)). For more on
the Enron scandal, see generally C. William Thomas, The Rise and Fall of Enron, J. ACCT.
(Apr. 1, 2002), https://www.journalofaccountancy.com/issues/2002/apr/
theriseandfallofenron/ [https://perma.cc/X3D6-FWCZ].

61. See 15 U.S.C. § 7246 (“[If] the Commission obtains a civil penalty against any
person for a violation of [the securities laws] . . . the amount of such civil penalty shall . ..
be added to and become part of a disgorgement fund or other fund established for the benefit
of the victims of such violation.”). As Professor Nagy has pointed out, disgorgement is also
explicitly mentioned in the Insider Trading and Securities Fraud Enforcement Act of 1988,
Pub. L. No. 100-704, 102 Stat. 4681; the Securities Enforcement Remedies and Penny Stock
Reform Act of 1990, Pub. L. No. 101-421, 104 Stat. 931; the Private Securities Litigation
Reform Act of 1995, Pub. L. No. 104-67, 109 Stat. 737; and the Dodd-Frank Wall Street
Reform and Consumer Protection Act, Pub. L. No. 111-203, 124 Stat. 1376. See Nagy, supra
note 42, at 912—13.
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by the Commission under any provision of the securities laws, the
Commission may seek, and any Federal court may grant, any
equitable relief that may be appropriate or necessary for the
benefit of investors.”¢2

Explicit mention of disgorgement in the Sarbanes—Oxley Act is
evidence that Congress approved of the preceding 30 years of
disgorgement jurisprudence.’® Opponents of disgorgement have
argued that Section 21(d)(5) recognized an absence of preexisting
authority.®¢ In other words, Congress may have recognized that
Section 27 only authorized injunctive relief, and courts had
construed it too broadly. Only now was some non-injunctive
equitable relief authorized. At least one securities scholar has
provided an alternative explanation: Section 21(d)(5) reflected a
“desire to make explicit something already regarded as implicit” or
even just “congressional chest-pounding . .. in post-Enron roiling
financial waters.”®> In either case, disgorgement has only grown
over time.%¢ In 2016, the year before Kokesh, the SEC obtained
$2.8 billion in disgorgement awards—accounting for nearly 70% of
all money ordered in its enforcement actions that year.67

D. QUESTIONING DISGORGEMENT: 2017-2020
1. Kokesh Footnote 3

In 2017, Justice Sonia Sotomayor wrote a unanimous Supreme
Court opinion holding that disgorgement was a penalty.®® The
context was a dispute over the five-year statute of limitations “for
the enforcement of any civil fine, penalty or forfeiture, pecuniary
or otherwise.”8?

62. 15 U.S.C. § 78u(d)(b).

63. The SEC disgorged $478 million in illegal profits in 2001, the year before Congress
passed Sarbanes—Oxley. See SEC, ANNUAL REPORT 1 (2001), https://www.sec.gov/pdf/
annrep01/ar01full.pdf [https:/perma.cc/5L8C-5GAG].

64. See Theresa A. Gabaldon, Equity, Punishment, and the Company You Keep:
Discerning a Disgorgement Remedy Under the Federal Securities Laws, 105 CORNELL L.
REV. 1611, 1636 (2020) (arguing against the proposition that “the grant should be taken to
reflect recognition that such authority did not previously exist.”).

65. Id.

66. See infra notes 115-116.

67. SEC Di1v. OF ENF'T, ANNUAL REPORT: A LOOK BACK AT FISCAL YEAR 2017, at 7
(2017), https://www.sec.gov/files/enforcement-annual-report-2017.pdf [https://perma.cc/
ULG4-LVP3].

68. Kokesh v. Sec. & Exch. Comm’n, 581 U.S. 455, 457 (2017).

69. Id. (emphasis added) (quoting 28 U.S.C. § 2462).
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Charles Kokesh owned two firms offering advice to investment
companies.” Between 1995 and 2009, Kokesh misappropriated
nearly $35 million from companies that had hired his firms.”? A
District of New Mexico judge ordered Kokesh to disgorge the entire
amount even though he had taken more than 85% of the money
outside the five-year statute of limitations, holding that because
disgorgement was not a penalty, the five-year limit did not apply.”

The Tenth Circuit affirmed, and the Supreme Court granted
certiorari to consider the statute of limitations question.”? The
Court set out two principles for finding the line where a sanction
becomes a penalty. First, a sanction imposed for harming the
general public, rather than specific individuals, is more likely to be
a penalty.”* Second, a sanction may be a penalty if it is intended
to punish or deter violations rather than compensate victims.”

The Court used these two principles to find that disgorgement
was a penalty, first noting that this case, like all actions in which
the SEC seeks disgorgement, involved a government agency
vindicating the interests of the public at large rather than the
interests of individuals.”® The Court found that TGS I and II and
other precedent supported the notion that disgorgement primarily
serves to deter securities law violations, and “deterrence is not a

70. See id. at 459.

71.  Seeid. at 459—-60.

72. See id. at 460 (“Regarding the Commission’s request for a $34.9 million
disgorgement judgment—$29.9 million of which resulted from violations outside the
limitations period—the court agreed with the Commission that because disgorgement is not
a ‘penalty’ within the meaning of [Section] 2462, no limitations period applied.”).

73. Seeid. at 460—61.

74. Kokesh v. Sec. & Exch. Comm’n, 581 U.S. 455, 461 (2017) (“First, whether a
sanction represents a penalty turns in part on ‘whether the wrong sought to be redressed is
a wrong to the public, or a wrong to the individual.” (quoting Huntington v. Attrill, 146 U.S.
657, 668, (1892))). Questioning the validity of any enforcement mechanism based on its
protection of the general public rather than the protection of individuals is odd given that
this is a primary purpose of government enforcement—private actions for public harm
typically fail for lack of standing. See, e.g., Mark A. Rothstein, Private Actions for Public
Nuisance: The Standing Problem, 76 W. Va. L. Rev. 453, 45556 (1974) (describing this
phenomenon in the public nuisance context).

75. This is a matter of the law’s purpose rather than the semantics of whether forcing
a violator to give up money functions as a punishment. As the Liu Court stated, “a
pecuniary sanction operates as a penalty only if it is sought ‘for the purpose of punishment,
and to deter others from offending in like manner'—as opposed to compensating a victim
for his loss.” Kokesh, 581 U.S. at 462 (quoting Huntington v. Attrill, 146 U.S. 657, 668,
(1892)).

76. See id. at 463 (“The violation for which the remedy is sought is committed against
the United States rather than an aggrieved individual—this is why, for example, a
securities-enforcement action may proceed even if victims do not support or are not parties
to the prosecution.”).
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legitimate nonpunitive governmental objective.””” Furthermore,
disgorgement was a penalty because it was not always
compensatory—sometimes, disgorged funds go to victims, and
other times, like when there are no victims or when victims are
difficult to identify, the funds go to the Treasury.’”® While the
holding of Kokesh dealt a blow to the SEC by subjecting
disgorgement to a statute of limitations, the truly ominous
implications of the decision were contained in its third footnote:

Nothing in this opinion should be interpreted as an opinion
on whether courts possess authority to order disgorgement in
SEC enforcement proceedings or on whether courts have
properly applied disgorgement principles in this context. The
sole question presented in this case is whether disgorgement,
as applied in SEC enforcement actions, is subject to [Section]
2462’s limitations period.”

The Supreme Court seemed to be inviting a challenge to TGS
II. 'That challenge came quickly: in 2019, the Court granted
certiorari in Liu to answer the question of the SEC’s equitable
disgorgement authority.8°

2. Liuv. SEC

When the Liu decision came down in 2020, Justice Sotomayor
wrote for the Court again—this time with Justice Clarence
Thomas as a lone dissenter.8! The Court sought to answer the
“antecedent question” to its holding in Kokesh: “whether, and to
what extent, the SEC may seek ‘disgorgement’ in the first instance
through its power to award ‘equitable relief’ ... a power that
historically excludes punitive sanctions.”8?

77. Id. at 464 (cleaned up).

78. “Any funds not returned to investors are sent to the U.S. Treasury or the Investor
Protection Fund established pursuant to Section 21F(g) of the Securities Exchange Act of
1934. Neither disgorgement nor penalties are used for the SEC’s own expenses.” SEC, FY
2025 Congressional Budget Justification 110 (2024), https://www.sec.gov/files/fy-2025-
congressional-budget-justification.pdf [https:/perma.cc/T4U6-6U8X]. For more on
compensation as a secondary goal of disgorgement, see Kokesh, 581 U.S. at 464—65 (citing
Sec. & Exch. Comm’n v. Fischbach Corp., 133 F.3d 170, 171 (2d Cir. 1997) (upholding the
deposit of disgorged funds in the Treasury when distribution to victims was infeasible)).

79. Kokesh, 581 U.S. at 461 n.3.

80. See Liu v. Sec. & Exch. Comm’n, 140 S. Ct. 451, 451 (2019) (granting certiorari).

81. See Liu, 140 S. Ct. at 1939-40.

82. Id. at 1940.
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Liu involved a husband-and-wife duo of fraudsters who raised
nearly $27 million to build a cancer-treatment center.’3 The SEC
alleged that Charles Liu misappropriated around $20 million,
spending construction money on marketing and salaries and
diverting a large portion of the funds to himself and his wife, Lisa
Wang.8* A Central District of California judge ordered Liu and
Wang to disgorge the entire amount they had raised.’> The duo
challenged this on grounds that the court failed to deduct
reasonable business expenses from the order.®¢ In other words,
disgorgement should have been limited to the net profits of their
fraud.

Finally, the Supreme Court could decide, as a preliminary
matter, whether disgorgement was authorized at all. The Court
started with the proposition that equitable remedies are those
“typically available in equity.”®” This was enough for Justice
Thomas, who based his dissent not on the potentially punitive
nature of disgorgement, but on a historical analysis of equity.8®
According to Thomas, the only equitable remedies are those
adopted by the English Court of Chancery before 1789, and
“disgorgement is a creation of the 20th century.”®® But the Court
found a way to keep disgorgement alive: accounting and
restitution—remedies “typically” available in equity—were similar
to disgorgement, and these remedies had deprived wrongdoers of
ill-gotten gains throughout the history of equity.?

83. See id. at 1941 (“Petitioners Charles Liu and his wife, Xin (Lisa) Wang, solicited
nearly $27 million from foreign investors ... pledging that the bulk of any contributions
would go toward the construction costs of a cancer-treatment center.”).

84. Seeid. at 1941-42.

85. Seeid. at 1942.

86. Seeid.

87. Id. (internal quotation marks omitted) (quoting Mertens v. Hewitt Assocs., 508 U.S.
248, 256 (1993)). The majority indicated that the determination of whether a remedy was
“typically available in equity” could be “discerned by consulting works on equity
jurisprudence.” Id.

88. Seeid. at 1950 (Thomas, J., dissenting) (stating that even though the Exchange Act
authorizes the SEC to seek equitable relief, disgorgement is not a “traditional equitable
remedy”).

89. See id. at 1950-53 (“According to our usual interpretive convention, ‘equitable
relief’ refers to forms of equitable relief available in the English Court of Chancery at the
time of the founding.”).

90. Seeid. at 1942-43. (“Equity courts have routinely deprived wrongdoers of their net
profits from unlawful activity, even though that remedy may have gone by different names.”
(citing 1 DAN B. DOBBS, LAW OF REMEDIES § 4.3(5), at 611 (1993); then citing id. § 4.1(1), at
555; then citing RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST ENRICHMENT § 51 cmt.
a (AM. L. INST. 2010), and then citing 1 JOHN N. POMEROY, A TREATISE ON EQUITY
JURISPRUDENCE (4th ed. 1918))). Accounting is “[a]n action for equitable relief against a



580 Columbia Journal of Law and Social Problems [58:4

While upholding the SEC’s use of disgorgement, the Court
noted a few limitations that lower courts had used to keep the
remedy within the bounds of equity.”? Most importantly, “courts
limited awards to the net profits of wrongdoing.”? This informed
Liw’s central holding that disgorgement is equitable when limited
to net profits and awarded for victims.?”? The net profits
requirement means that a court ordering disgorgement must
deduct legitimate business expenses from the award.”* But fear
not! Fraudsters will not be allowed to hide away all of their unjust
gains as business expenses—if the entire business is fraudulent,
certain expenses cannot be deducted.®

The Court noted two more of these limitations: ordering
distribution of disgorgement awards to victims and only stripping
defendants of their own gains rather than holding them jointly and
severally liable with their co-conspirators.?® While favoring these
practices,®” the Court declined to explain in absolute terms what
should happen when profits cannot be returned to victims® or

person in a fiduciary relationship to recover profits taken in a breach of the relationship.”
Accounting for Profits, BLACK'S LAW DICTIONARY (12th ed. 2024).

91. See Liu, 140 S. Ct. at 1944—45. (“While equity courts did not limit profits remedies
to particular types of cases, they did circumscribe the award in multiple ways to avoid
transforming it into a penalty outside their equitable powers.”).

92. Id.

93. See id. at 1940 (“The Court holds today that a disgorgement award that does not
exceed a wrongdoer’s net profits and is awarded for victims is equitable relief permissible
under [Section] 78u(d)(5).”). “Awarded for victims” will rear its ugly head in Govil. See
infra notes 249-264 and accompanying text.

94. See Liu, 140 S. Ct. at 1950.

95.  See id. at 1945 (“The Court has carved out an exception when the ‘entire profit of a
business or undertaking’ results from the wrongful activity.”) (quoting Root v. Lake Shore
M.S. & Ry. Co., 105 U.S. 189, 203 (1881)). For example, the Court pointed to a copyright
violation case in which the court “declin[ed] to deduct a defendant’s personal and living
expenses from his profits . . . but distinguish[ed] the expenses from salaries of officers in a
corporation.” Id. at 1946 (citing Callaghan v. Myers, 128 U.S. 617, 663—64 (1888)).

96. See id. at 1945 (describing constructive trusts ordered against patent infringers in
1874 and 1876 and against the governors of a stock exchange in 1901, and then discussing
cases in which equity courts “awarded profits-based remedies against individuals or
partners engaged in concerted wrongdoing, not against multiple wrongdoers under a joint-
and-several liability theory”). Joint and several liability makes any member of a group
individually liable for the entire group’s damages. See Liability, BLACK’'S LAW DICTIONARY
(11th ed. 2019).

97. Justice Sotomayor described courts who failed to adhere to these limits as “test[ing]
the bounds of equity practice.” Liu, 140 S. Ct. at 1946.

98. When the SEC cannot return funds to victims, it deposits them in the Treasury.
See id. at 1946 (stating that courts occasionally “order[] the proceeds of fraud to be
deposited in Treasury funds instead of disbursing them to victims.” The Court’s hesitation
to bar this practice makes sense in light of the fact that it generates billions in Treasury
revenue—3$2 billion the year before the Court decided Liu. See SEC DIV. OF ENF'T, ANNUAL
REPORT 17 (2019), https://www.sec.gov/files/enforcement-annual-report-2019.pdf
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whether joint and several disgorgement liability is ever
appropriate.??

In the end, eight Justices reached the ledge, looked over, and
decided that setting some outer bounds was enough; they did not
need to fully eliminate the billions in disgorgement representing
75% of SEC enforcement awards.100

II. PROMOTING DISGORGEMENT’S UNDERLYING PURPOSES

SEC enforcement falls short when it fails to achieve optimal
deterrence, imposing less than the full costs of securities law
violations on wrongdoers. This Part discusses the current
enforcement regime and how equitable limitations on
disgorgement stand in the way of optimal deterrence. Part II.A
argues that civil penalties cannot adequately deter fraud if they
are not coupled with robust disgorgement awards but
acknowledges that the efficacy of deterrence mechanisms is
difficult to verify. Part II.B argues that unjust enrichment, the
explicit basis for disgorgement in the amended Exchange Act, both
enhances deterrence and provides an independent justification for
legal disgorgement, free of equitable limitations.

A. DETERRENCE

The 1970 Texas Gulf Sulphur district court created
disgorgement to “protect the investing public by providing an
effective deterrent to future violations.”’°1 But by the following
decade, courts acknowledged that disgorgement “is not much of a
deterrent. An insider can trade on nonpublic information secure
in the knowledge that if he is caught, he need only restore his

[https://perma.cc/PJ7C-Z5XR] [hereinafter SEC, 2019 ANNUAL REPORT] (discussing the
SEC’s distribution of $1.2 billion to victims in 2019, a year in which it courts awarded $3.25
billion in SEC disgorgement).

99. See Liu, 140 S. Ct. at 1948-49 (“Given the wide spectrum of relationships between
participants and beneficiaries of unlawful schemes . . . the Court need not wade into all the
circumstances where an equitable profits remedy might be punitive when applied to
multiple individuals.”).

100. See SEC, 2019 ANNUAL REPORT, supra note 98, at 17 (showing $3.25 billion in
disgorgement and $1.1 billion in penalties for fiscal year 2019, the year before Liu was
decided).

101. Sec. & Exch. Comm’n v. Tex. Gulf Sulphur, 312 F. Supp. 77, 92 (S.D.N.Y. 1970).
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illicitly acquired proceeds.”'%? For more than 40 years, members of
Congress have also concerned themselves with the sufficiency of
disgorgement as a deterrent.'%

1. Civil Penalties Without Disgorgement Are Insufficient
Deterrents

If deterrence is the point, it bears asking whether disgorgement
is the best way to accomplish it—hefty civil penalties that don’t
require complex calculations of unjust enrichment should suffice.
The House Committee on Energy and Commerce first
recommended penalties for insider trading in 1984, criticizing
disgorgement as an “insufficient deterrent, because it merely
restores a defendant to his original position without extracting a
real penalty for his illegal behavior.”’* The Senate Banking
Committee went further, raising similar concerns to support civil
penalties for any securities law violation since “insider trading
cases represent only a small fraction of enforcement cases brought
by the SEC.”105

The current iteration of the Exchange Act contains three tiers
of penalties.1% The first tier is for any securities law violation, the
second tier is for intentional violations, and the third tier is for
intentional violations that caused or risked substantial loss to
others.’%7 Because these tiers only set upper limits for civil
penalties, they leave a great deal of discretion to judges. Every tier
allows penalties equal to the greater of some fixed sum or “the
gross amount of pecuniary gain . . . as a result of the violation.”108
This “pecuniary gain” language essentially makes the maximum
civil penalty equal to disgorgement.!® For corporations, first tier

102. Sec. & Exch. Comm’n v. Randolph, 564 F. Supp. 137, 141 (N.D. Cal. 1983), revd,
736 F.2d 525 (9th Cir. 1984). Importantly, not everyone is caught—indeed, not even most
offenders are caught. See infra notes 129-132 and accompanying text.

103. See infra notes 104—105 and accompanying text.

104. H.R.REP. NoO. 98-355, at 1, 7 (1983).

105. S.REP.No. 101-337, at 8-12 (1990).

106. See 15 U.S.C. § 78u(d)(3)(B).

107. See id. §78u(d)(3)(B) (allowing second tier penalties for “fraud, deceit,
manipulation, or deliberate or reckless disregard of a regulatory requirement” and third tier
penalties for “violation[s] directly or indirectly resulting in substantial losses or creat[ing]
a significant risk of substantial losses to other persons”).

108.  See id.

109. The reader may wonder whether courts draw a distinction between the statutory
limit of civil penalties at “the gross amount of pecuniary gain,” id. (emphasis added), and
the Liu Court’s conception of disgorgement as limited to “net profits,” Liu v. Sec. & Exch.
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penalties are $50,000 or pecuniary gain, second tier are $250,000
or pecuniary gain, and third tier are $500,000 or pecuniary gain.'1°
For natural persons, the fixed sums are reduced to $5,000, $50,000,
and $100,000.111

The tier system creates a regime in which small-time securities
law violators, as well as violators who fail to profit, can be fined
many times the amount of their gross pecuniary gain. But big-
time, profitable violators are capped at their gain. Whether the
possibility of double damages!'? actually deters fraud is open to
debate.’'® But the reality is that a million- or billion-dollar
corporate fraudster stands to lose a lesser multiple of their unjust
gains than a low-level employee trading on nonpublic information.

For decades, disgorgement has outpaced civil penalties.’'* In
the past ten years, disgorgement has comprised, on average, 67%
of all enforcement awards, and civil penalties have exceeded
disgorgement only once.'® The reasons for this are twofold.

Comm’n, 140 S. Ct. 1936, 1942 (2020) (emphasis added). At least one circuit court has noted
that disgorgement is not equivalent to gross pecuniary gain and declined to reverse a lower
court for imposing a civil penalty exceeding disgorgement. See Sec. & Exch. Comm’n v. de
Maison, 18-2564, 2021 WL 5936385, at *2 (2d Cir. Dec. 16, 2021) (noting that Liu’s
disgorgement definition of net profits severed any connection with civil penalties’ upper
limit of gross pecuniary gain). But civil penalties rarely exceed disgorgement; when they
do, it is typically by a small amount and only because the court has imposed joint and several
disgorgement liability while imposing separate civil penalties on codefendants. See infra
Appendix.

110. See 15 U.S.C. § 78u(d)(3)(B).

111.  See id.

112. Combining a disgorgement award with a civil penalty equal to gross pecuniary gain.

113.  See infra Part I1.A.2.

114. See, e.g., SEC D1v. OF ENF'T, 2020 ANNUAL REPORT 17 (2020), https://www.sec.gov/
files/enforcement-annual-report-2020.pdf [https://perma.cc/T6ZU-HUSY] [hereinafter SEC,
2020 ANNUAL REPORT] (showing annual disgorgement ordered by courts ranging from
$2.506 billion to $3.589 billion with civil penalties ranging from $832 million to $1.439
billion between 2015 and 2020); SEC, SELECT SEC AND MARKET DATA FISCAL 2009, at 2
tbl.1  (2009), https://www.sec.gov/files/secstats2009.pdf [https://perma.cc/X9CE-EJ98]
(showing $2.09 billion in disgorgement and $345 million in penalties awarded in fiscal year
2009); SEC, 2004 ENFORCEMENT AND MARKET DATA 2 tbl.1 (2004), https://www.sec.gov/files/
secparO4stats0.pdf [https://perma.cc/2YGM-MZEL] (showing $1.9 billion in disgorgement
and $1.2 billion in penalties awarded in fiscal year 2004).

115. Compare Press Release, SEC, SEC Announces Enforcement Results for FY22 (Nov.
15, 2022), https://www.sec.gov/news/press-release/2022-206 [https://perma.cc/NA2Q-Y88P]
[hereinafter SEC, 2022 Press Release] (showing $2.245 billion in disgorgement and $4.194
billion in civil penalties during fiscal year 2021), with Press Release, SEC, SEC Announces
Enforcement Results for FY 2021 (Nov. 18, 2021), https://www.sec.gov/news/press-release/
2021-238 [https://perma.cc/9KJI5-PBMY] [hereinafter SEC, 2021 Press Release] (showing
$2.4 billion in disgorgement and $1.4 billion in civil penalties during fiscal year 2021), and
SEC, 2020 ANNUAL REPORT, supra note 114, at 17 (showing annual disgorgement and civil
penalty amounts from 2015 to 2020, with disgorgement averaging seventy-two percent of
all awards). 2022 was a unique year in which the SEC won civil penalties of $1.235 billion—
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First, civil penalties in administrative proceedings have been
fixed at every tier; administrative law judges, unlike federal
district court judges, could never award civil penalties equal to
gross pecuniary gain.16 And as of the Supreme Court’s 2024 SEC
v. Jarkesy decision, administrative law judges cannot award civil
penalties at all.!17

Second, even in federal court, fraudsters have a variety of ways
to avoid or minimize civil penalties. For example, an ultra-wealthy
individual can break securities laws while trading billions of
shares of penny stocks!!'® and making millions of dollars in profit,
but if that individual has not formed a corporation, their civil
penalties may be limited to $5,000, $50,000, or $100,000 depending
on the penalty tier.!’® Even if the ultrawealthy individual has

nearly thirty percent of the annual total—in cases involving recordkeeping violations. See
SEC, 2022 Press Release, supra. 2023 saw civil penalties fall back to a total of $1.58 billion,
less than half the disgorgement total of $3.369 billion. Press Release, SEC, SEC Announces
Enforcement Results for Fiscal Year 2023 (Nov. 14, 2023), https://www.sec.gov/news/press-
release/2023-234 [https://perma.cc/4AM8P-238A]. This gap grew wider in 2024, with $2.102
billion in civil penalties eclipsed by $6.092 billion in disgorgement. Press Release, SEC,
SEC Announces Enforcement Results for Fiscal Year 2024 (Nov. 22, 2024),
https://[www.sec.gov/newsroom/press-releases/2024-186 [https://perma.cc/N9BS-4L.8Q].

116. See 15 U.S.C. § 78u-2(b) (limiting civil penalties in administrative proceedings to
$50,000, $250,000, or $500,000 for corporations and $5,000, $50,000, or $100,000 for natural
persons).

117. See Sec. & Exch. Comm’n v. Jarkesy, 144 S. Ct. 2117, 2130 (2024) (“In sum, the civil
penalties in this case are designed to punish and deter, not to compensate. They are
therefore ‘a type of remedy at common law that could only be enforced in courts of law.”
(quoting Tull v. United States, 481 U.S. 412, 422 (1987))). Note that by this line of
reasoning, disgorgement as a legal remedy will also only be available in courts of law. But
this Note’s argument that Congress has codified legal disgorgement separate from the SEC’s
equitable authority does not foreclose equitable disgorgement in administrative proceedings
under the Commission’s preexisting authority.

An interesting through line exists between Liu and Jarkesy. Justice Thomas’s Liu dissent
rested upon historical analysis and the idea that “equitable relief refers to forms of
equitable relief available in the English Court of Chancery at the time of the founding.” Liu
v. Sec. & Exch. Comm’n, 140 S. Ct. 1936, 195051 (2020) (Thomas, J., dissenting). Jarkesy,
too, considered English Law, but instead of focusing on what came into the American legal
tradition from England, it considered which English legal mechanisms were rejected by the
American Revolution. See Jarkesy, 144 S. Ct. at 2128 (describing the right to trial by jury
as “prized by the American colonists,” in contrast to “juryless admiralty, vice admiralty, and
chancery courts,” the subjects of American condemnation).

118.  “[A] usually unlisted highly speculative stock usually selling for a dollar or less.”
Penny Stock, MERRIAM-WEBSTER, https://www.merriam-webster.com/dictionary/
penny%20stock [https://perma.cc/ZAX4-G6SP] (last visited Apr. 21, 2025).

119. Justin W. Keener, doing business as JMdJ Financial, did exactly this. See Sec. &
Exch. Comm’n v. Keener, 644 F. Supp.3d 1290, 1297 (S.D. Fla. 2022). While the court
ordered nearly $8 million in disgorgement based on Keener’s net profits, he was only liable
for a $5,000 tier one civil penalty under the Exchange Act. See id. at 1307—08. The court
recognized that this “would have no deterrent effect on Keener or others, given the
substantial profit he earned from unregistered dealing,” so it ordered Keener to pay an
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formed a corporation, courts have total discretion to award far
lower than the maximum penalty.’2 After an order to pay a
nominal civil penalty, an individual may still scheme up “proof”
that they lack the financial capacity to pay.12

These are not one-off, outlier examples raised for the purposes
of fearmongering. In 2023 and 2024, federal district courts ordered
civil penalties alongside disgorgement in no fewer than 46 SEC
enforcement actions against 86 defendants.22 In 2023, the median
civil penalty was only 30% of its corresponding disgorgement
award, and nearly a third of all penalties were less than ten
percent of disgorgement.'2? By 2024, there was some improvement
in these numbers, but disgorgement still exceeded civil penalties
as often as not, and penalties were less than half of disgorgement
in nearly a third of all cases.!?4

Deducting business expenses makes these statistics even more
bleak. A typical example is Omer Casurluk, a fraudster who
targeted Turkish immigrants by gaining their trust as a Turkish
citizen himself and taking advantage of their minimal
understanding of English and the American economy.!25> Casurluk
raised funds to acquire fast food restaurants while misleading his
victims as to both their stakes and his own stake in the

additional $1.025 million, the amount of the registration fee he had failed to pay, although
there was no basis for this in the Exchange Act. See id. at 1308.

120. Edward Bronson and his firm E-Lionheart made $10 million in a scheme to buy
discounted stocks and then resell them at market rate in violation of securities laws on
registration and resale. See Sec. & Exch. Comm’n v. Bronson, 602 F. Supp.3d 599, 603
(S.D.N.Y. 2022). A district court ultimately ordered Bronson and his firm to disgorge over
$9 million but only ordered civil penalties of $150,000 against Bronson and $725,000 against
his firm. See id. at 604.

121. Edward Bronson filed a “Notice of Lack of Financial Capacity” after sending the
Treasury hundreds of thousands of dollars’ worth of checks with insufficient funds. See id.
at 606-07. The court and the SEC requested proof that Bronson lacked the financial
capacity to pay the judgment. See id. at 607. After Bronson failed to produce this
documentation and another one of his payments was returned for insufficient funds, he filed
a motion for relief from the judgment. See id. at 607-09. The court ultimately denied his
motion and upheld contempt orders against him. See id. at 619. But the SEC’s and the
court’s willingness to engage with Bronson on his financial capacity after he misled them
repeatedly points to a substantial risk that more competent defendants may weasel out of
paying remedies by producing bogus documentation.

122.  See infra Appendix.

123.  See id.

124. Across both years, the median civil penalty was about seventy percent of
disgorgement, and about a fifth of all penalties were less than ten percent of disgorgement.
See id.

125. See U.S. Sec. & Exch. Comm’n v. Star Chain, Inc., 1:21-CV-03944-JPB, 2023 WL
1785764, at *1 (N.D. Ga. Feb. 3, 2023) (“This scheme targeted Turkish immigrants in the
United States, many of whom spoke little English and were financially unsophisticated.”).
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restaurants.’26 A Northern District of Georgia judge ordered
Casurluk to disgorge $6.5 million alongside third-tier civil
penalties totaling only $450,000.127 Setting the civil penalty at less
than seven percent of disgorgement is surprising under these
circumstances. And the situation is worse than it seems—
Casurluk raised nearly $15 million through his fraud, but the court
deducted $8.4 million in business expenses.128 Civil penalties were
not seven percent, but three percent of what Casurluk had taken
his countrymen for.

Some proponents of optimal deterrence argue that increasing
civil penalties or disgorgement may result in overdeterrence,
causing innocent parties to incur unnecessary costs or avoid
perfectly lawful business conduct for fear of liability.!2° The
unfortunate reality is that, far from overdeterrence, the SEC has
a serious underdeterrence problem. If only 20% of fraud went
undetected, setting civil penalties at 30% of disgorgement would
make sense. Wrongdoers who were caught would internalize the
20% of fraud going undetected by paying 130% of their ill-gotten
gains. But recent research estimates that two thirds of corporate
fraud goes undetected.’?® This means that to internalize the costs
of undetected fraud, wrongdoers should be forced to pay 300% of
their gains.’® The optimal award would thus be disgorgement
plus a civil penalty twice the disgorgement amount. Even
conservative estimates place securities fraud detection below
50%.132 This means that the optimal award is no less than full

126. See id. (“Defendants represented to investors that Star Chain would make
substantial capital contributions toward the acquisition of [quick-serve restaurants];
instead, Defendants often commenced . . . acquisitions using only investor funds, with little
to no capital contributions by Star Chain.”).

127. See id. at *3-4 (ordering disgorgement of $6,471,874 and civil penalties of
$446,458).

128. See id. at *3 (“The difference between the amount that Defendants raised
($14,874,248) and their business expenses ($8,402,374) is $6,471,874.”).

129. See, e.g., Rose, supra note 2, at 2190 (arguing that high sanctions amplify the
problem of overdeterrence, forcing market participants to internalize excessive costs).

130. See Dyck et al., supra note 1, at 737 (“The best estimate of the detection likelihood
is 0.33, with a 95% confidence interval between 0.24 and 0.45.”).

131. Here’s the math: If only one third of fraud is caught, wrongdoers are only on the
hook for one third of their ill-gotten gains. To account for the other two thirds, wrongdoers
should pay three times, or 300%, of their wrongful gains when caught.

132.  See Dyck et al., supra note 1, at 737 (finding detection likelihood of “0.47 for
securities fraud at large”).
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disgorgement plus a civil penalty equal to the disgorgement
amount, as currently allowed at all three civil penalty tiers.133

It’s worth stopping here to address a couple of questions raised
by optimal deterrence: When one violator is caught and forced to
internalize the costs of undetected violations, aren’t they paying
for someone else’s wrongdoing? And is this fair? The answer to
the first question, of course, is yes. Optimal deterrence seeks to
change the cost-benefit analysis of a would-be wrongdoer so that
they know, in the long run, they will be punished for any and all
violations, even if they are not caught every time.'?* But there is
no way to know which players in the securities markets have
gotten away with violations, so it is impossible to ensure that any
individual fraudster internalizes the costs of their own undetected
violations and no others.

As for the second question, at least some scholarship indicates
that people do not want optimal deterrence.!3> Perhaps optimal
deterrence, inevitably punishing wrongdoers for the violations of
others, causes some ethical discomfort. In the criminal context,
some look to Kantian ethics and suggest that any punishment with
a purpose of deterrence is illegitimate, because it causes a person
to suffer for more than just their own actions, and “man should
always be treated as an end in himself, not only as a means for
some other end.”’®® Things are not so dire in the securities
enforcement context—neither life nor physical liberty are at stake,
and moral objection to economic deterrence is minimal.!?7

So, accepting any amount of deterrence as a legitimate aim, one
accepts punishing a person for more than just their own actions.

133.  See 15 U.S.C. § 78u(d)(3)(B) (authorizing civil penalties equal to gross pecuniary
gain for first, second, and third tier penalties). For more on “full disgorgement,” see infra
note 292 and accompanying text.

134. See, e.g., Rose, supra note 2.

135. See Cass R. Sunstein et al., Do People Want Optimal Deterrence?, 29 J. LEGAL STUD.
237, 243 (2000) (describing a study of 699 eligible jurors in Arizona that found probability
of detection did not affect award dollar amounts and a survey of 84 University of Chicago
law students, a majority of whom rejected optimal deterrence).

136. See Johannes Andenaes, The Morality of Deterrence, 37 U. CHI. L. REV. 649, 649
(1970) (citing Egon Bittner & Anthony M. Platt, The Meaning of Punishment, 2 ISSUES
CRIMINOLOGY 79, 93 (1966), and then citing Kant, Metaphysische Anfangsgrinde der
Rechtslehre, zweiter Teil, erster Abschnitt, DAS STAATSRECHT ALLGEMEINE ANMERKUNG E.
(1797)) (discussing the argument that punishment is unjust).

137. See id. at 653 (“As long as legislation is restricted to achieving deterrence through
economic sanctions, few people will find any moral objection. . . . The morality of deterrence
can be reasonably discussed only in relation to penalties which inflict a serious suffering,
humiliation, or degradation on the offender.”).
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Both Congress and courts have accepted deterrence as an aim of
disgorgement.'?® From that point, it is a small jump to optimizing
deterrence by forcing violators to internalize the costs of
undetected violations. This is particularly suited to the securities
enforcement context, which prizes efficient markets.3?

The SEC could achieve optimal deterrence without
disgorgement if civil penalties could equal double or triple a
wrongdoer’s gross pecuniary gain. As it stands, the maximum civil
penalty of gross pecuniary gain is insufficient.  Without
disgorgement, it fails to account for undetected fraud, because if
only one third to one half of all fraud is detected, then fraudsters
need to pay two to three times their wrongful gains to account for
undetected fraud. No combination of civil penalties and
disgorgement provides for three times a wrongdoer’s gain. Thus,
the closest that the current iteration of the Exchange Act can get
to optimal deterrence is forcing violators to give up twice their gain
by combining the maximum civil penalty with full disgorgement.

2. But Does Deterrence Work?

The most compelling argument against disgorgement as a
deterrent is the fact that it is difficult to verify the efficacy of any
kind of deterrence. In the criminal context, severe punishments
can be ineffective deterrents, because people who commit crimes
are generally unaware of specific punishments.’* This may be
different in the securities enforcement context, in which
defendants are often sophisticated economic actors with legal
counsel.™!

But this context poses other problems. Optimal deterrence
requires an underlying assumption that regulated parties behave
rationally, conducting accurate cost-benefit analyses of the

138. See supra notes 102—-106 and accompanying text.

139. See Emily M. Erickson, Note, Structural Scienter: Optimizing Fraud Deterrence by
Locating Corporate Scienter in Corporate Design, 124 COLUM. L. REV. 1443, 1447 (2024)
(“The concept of optimal deterrence is well adapted to the securities fraud context, where
maintaining market efficiency is a primary goal.” (citing Frank H. Easterbrook & Daniel R.
Fischel, Optimal Damages in Securities Cases, 52 U. Chi. L. Rev. 611, 613 (1985), and then
citing H.R. Rep. No. 104-369, at 31 (1995) (Conf. Rep.) (indicating one of the purposes of
securities law is to “maintain confidence in the securities markets”))).

140. See Nat'l Inst. Just., Five Things About Deterrence, DOJ OFF. JUST. PROGRAMS 1
(May 2016), https://www.ojp.gov/pdffiles1/nij/247350.pdf [https://perma.cc/GU9S-LNAK].

141. See John M. Connor & Robert H. Lande, Does Crime Pay? Cartel Penalties and
Profits, 33 ANTITRUST 29, 29 (2019) (stating that, in the antitrust enforcement context, legal
counsel can help corporate decisionmakers understand potential penalties).
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potential profits and sanctions associated with violations.'#2 This
kind of rational behavior is difficult to impute to individuals who
are thinking about breaking the law.#? It is even more difficult to
assume that companies composed of individuals, each with their
own incentives, can behave in this manner. Low-level employees
may commit knowing violations to avoid bad performance reviews,
and executives may commit violations to inflate their company’s
share price and increase the value of their stock-based
compensation, 44

Internally, corporations deter fraud through compliance and
monitoring, which raise their own issues.!#5 Punitive regulatory
regimes have bred a compliance industry replete with lawyers,
accountants, and other professionals paid by corporations to
prevent or detect violations.*6 Opponents of the compliance
industry argue that it benefits these professionals, at the expense
of corporations and shareholders, more than it deters fraud.?’
Still, empirical studies support the notion that severe sanctions do
impact corporate decisionmaking.4®

Insurance throws another wrench in fraud deterrence. Director
and officer (D&O) insurance covers the wrongful acts of companies

142.  See id. (“The standard model of optimal deterrence ... assumes that potential
cartelists very roughly assess the expected costs of and rewards from collusion and that they
also consider in a rough fashion the risks of apprehension and conviction.”).

143.  See Vincent Di Lorenzo, Corporate Wrongdoing: Interactions of Legal Mandates and
Corporate Culture, 36 REV. BANKING & FIN. L. 207, 219-20 (2016) (arguing that the
assumption of rationality among corporate decisionmakers ignores both “cognitive
influences on evaluation of risks and benefits” and “the concept of complexity”).

144. See Rose, supra note 2, at 2182 (describing the likelihood of fraud by corporate
agents).

145. See Miriam Hechler Baer, Governing Corporate Compliance, 50 B.C. L. REV. 949,
958 (2009) (“Compliance’ is a system of policies and controls that organizations adopt to
deter violations of law and to assure external authorities that they are taking steps to deter
violations of law.”).

146. See id. at 949 (“It is an open question whether the corporate compliance industry,
which includes lawyers, auditors, ethics officers, and other professionals who monitor firms,
has achieved improvements in corporate culture commensurate with its costs.”).

147. See id. at 995 (“Although compliance may be useful in specific instances for
particularized industries . . . , as a general rule, it offers little guarantee that managers and
officers of firms will comply with their fiduciary and legal obligations.”).

148.  See Di Lorenzo, supra note 143, at 237 (“[M]any studies have provided support for
the influence [on corporate decisions] of the frequency of inspections, and the frequency and
severity of sanctions.”); see also, e.g., Steven Klepper & Daniel Nagin, Tax Compliance and
Perceptions of the Risks of Detection and Criminal Prosecution, 23 L. & SOC’Y REV. 209, 238—
39 (1989) (finding a deterrent effect based on likelihood of actual criminal prosecution,
rather than simply detection, and explaining why other studies may not have found a
correlation between perceived severity and deterrence).



590 Columbia Journal of Law and Social Problems [58:4

and their executives.'*® This may function as an anti-deterrent,
emboldening executives to engage in misdeeds with the knowledge
that if they’re caught, they won’t be the ones paying up.159

Insurers have tried to protect themselves from this
phenomenon by excluding coverage for fraud and
misrepresentation.’®® They have argued, and some courts have
determined, that insurance policies cannot cover disgorgement,
both because it is not a loss and because coverage would be
contrary to public policy, “eliminat[ing] the incentive for obeying
the law.”1%2 Courts have still forced insurers to cover disgorgement
in some instances, including those in which a wrongdoer did not
directly share in unlawful profits.’» Insurers also have difficulty
denying coverage when cases are settled—if an alleged fraudster
does not admit wrongdoing as part of a settlement, their insurance
company’s fraud exclusion may not apply.!>*

The SEC has recently faced criticism for settling most of its
enforcement actions without making alleged violators admit or
deny wrongdoing.'®® Such admissions would preclude fraudsters
from relitigating their wrongful behavior against nongovernment

149. See MICHAEL J. KAUFMAN, SECURITIES LITIGATION: DAMAGES § 20:29 (updated Nov.
2023) (describing Side A coverage for directors/officers and Side B/C coverage for
companies).

150. In a case before the New York State Court of Appeals on whether disgorgement was
excluded from insurance coverage, Judge Jenny Rivera raised this exact concern in dissent.
See J.P. Morgan Sec. Inc. v. Vigilant Ins., 183 N.E.3d 443, 465 (N.Y. 2021) (Rivera, J.,
dissenting) (“[TThe SEC and Congress could not have intended the possible anti-deterrent
outcome that if appellants eventually succeed on remittal the insurers will indemnify Bear
Stearns for the $140 million disgorgement sanction that was imposed to prevent their
alleged wrongdoing in the securities markets.”).

151. See Kaufman, supra note 149, at § 20:30 (discussing exclusions for fraud and
dishonesty).

152. See Katherine C. Skilling, Note, Coverage for Ill-Gotten Gains? Discussing the
(Un)Insurability of Restitution and Disgorgement, 72 WASH. & LEE L. REV. 1077, 1112
(2015) (quoting Bank of the W. v. Super. Ct., 833 P.2d 545, 555 (Cal. 1992)); see also id. at
1107 (“[A] D&O policy is designed to cover only losses that injure the insured, not ones that
result from returning stolen property.” (quoting Level 3 Commc'ns v. Fed. Ins., 272 F.3d
908, 910 (7th Cir. 2001))).

153. See id. (describing J.P. Morgan Sec. Inc. v. Vigilant Ins., 992 N.E.2d 1076 (N.Y.
2013), in which the court allowed Bear Stearns to seek indemnification, because a
disgorgement award represented the profits of its customers rather than its own improper
gains).

154. See Kaufman, supra note 149, at § 20:30 (“Because securities litigation is almost
always settled—and therefore not adjudicated—the fraud exclusion does not necessarily
inhibit coverage.”).

155. See Priyah Kaul, Note, Admit or Deny: A Call for Reform of the SEC’s “Neither-
Admit-Nor Deny” Policy, 48 U. MICH. J.L.. REFORM 535, 537 (2015) (describing SEC practices
and calling for a policy requiring admissions in some settlements to promote the public
interest).



2025] (Dis)Incentivizing Securities Fraud 591

parties, like private plaintiffs and insurers.!® Recent attempts by
the SEC to secure admissions of wrongdoing in enforcement
settlements have largely failed to create collateral consequences,
with most admissions coming in cases involving victimless
recordkeeping violations rather than fraud or intentional
misconduct.’®  These violations do not lend themselves to
subsequent lawsuits by private plaintiffs, as fraud would.

So, increasing sanctions for securities law violations may
ultimately result in greater costs to insurers, which can be passed
on to innocent companies, and ultimately to their shareholders, in
the form of higher insurance premiums.!%®

It may be difficult to quantify the impact of disgorgement and
civil penalties on the deterrence of securities law violations, but
Congress and courts have proposed such remedies with an eye
toward deterrence.’® In the securities context, this deterrence
should be optimized,'®® and to promote optimal deterrence, the best
path forward for SEC enforcement is to combine robust
disgorgement awards with maximum civil penalties.!6!

Even if one is not convinced that strengthening disgorgement
is necessary to deter fraud, unjust enrichment, the explicit basis
for disgorgement in the 2021 Exchange Act Amendments, supports
defining disgorgement as a legal, rather than equitable, remedy.62

B. UNJUST ENRICHMENT
Disgorgement is measured by a wrongdoer’s gain, not a victim’s

loss. This is clear from the text of the 2021 Exchange Act
amendments: “the Commission may bring an action in a United

States district court to seek ... disgorgement ... of any unjust
enrichment ... .”163 Disgorgement of unjust enrichment denies
156. See id.

157. See Rob Peters, Revived SEC Admissions Policy Fizzled in First Year, INTELLIGIZE
(Mar. 16, 2023), https://www.intelligize.com/revived-sec-admissions-policy-fizzled-in-first-
year/ [https://perma.cc/2BZS-JY8M] (describing outcomes of efforts announced by SEC
enforcement director Gurbir Grewal in 2021).

158. An insurance premium is the regular cost of maintaining an insurance policy. See
Premium, BLACK’S LAW DICTIONARY (11th ed. 2019).

159. See supra notes 102—-106 and accompanying text.

160. See supra note 137 and accompanying text.

161. See supra Part 11.A.1.

162.  See 15 U.S.C. § 78u(d)(3)(A)(i1); infra Part I1.B.

163. 15 U.S.C. § 78u(d)(3)(A)(ii) (emphasis added).
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wrongdoers “the fruits of their ill-gotten gains.”'%* And as the
name suggests, unjust enrichment is about justice. The Corpus
Turis Civilis, the Justinian-era Roman legal code, recognized quasi-
contract, a kind of proto-unjust enrichment, as a source of
obligation giving rise to actions for things like “mistaken payments
[and] illegal contracts.”165

While not explicitly linking this obligation to an underlying
principle, the Corpus did recognize that “[n]atural justice requires
that no-one should be enriched at the expense of another.”166

Restatement writers have recently tried to decouple unjust
enrichment from concepts like fairness and natural law.1%7 Their
goal is to eliminate the assumption that unjust enrichment is
inherently equitable.68 But this 1is unnecessary—unjust
enrichment as it is understood in the English and American
common law systems, though steeped in fairness, has never been
inherently equitable. The law of unjust enrichment entered the
mainstream of English common law in the 1760 case Moses v.
Macferlan.1%® In this case, Lord Mansfield pronounced that the law
implied an obligation to pay when equity, fairness, and natural law
dictated that a plaintiff should recover funds wrongfully held by a
defendant.'”™ Though invoking the spirit of equity, Lord Mansfield
heard the case as a justice of the King’s Bench, a court of common

164. Liuv. Sec. & Exch. Comm’n, 140 S. Ct. 1936, 1948 (2020).

165. See The Intellectual History of Unjust Enrichment, 33 HARV. L. REV. 2077, 2079
(2020) (“The Roman quasi ex contractu cases, such as those of mistaken payments, illegal
contracts, and frustrated contracts, looked so familiar to scholars of unjust enrichment in
the late nineteenth and early twentieth century, that for a time the law of unjust
enrichment was called “quasi-contract.”). For more on the Corpus Iuris Civilis, including
an excerpt, see Paul Halsall, Medieval Sourcebook: Corpus Iuris Civilis, 6th Century,
FOrRDHAM UNIV. (Jan. 26, 1996), https://sourcebooks.fordham.edu/source/corpusl.asp
[https://perma.cc/U54N-MMCM].

166. The Intellectual History of Unjust Enrichment, supra note 165, at 2079 (quoting
Barry Nicholas, Unjustified Enrichment, 36 TUL. L. REV. 605, 605 (1962)). Commentators
have also suggested that Aristolean justice, “maintain[ing] ‘an equilibrium of goods among
members of society,” is the foundation of restitution and unjust enrichment. See Caprice
L. Roberts, The Restitution Revival and the Ghosts of Equity, 68 WASH. & LEE L. REV. 1027,
1045 n.98 (2011) (quoting L.L. Fuller & William R. Perdue, Jr., The Reliance Interest in
Contract Damages: 1, 46 YALE L.J.52, 56 (1936)).

167. See Roberts, supra note 166, at 1045 (“The drafters allay anticipated American
fears: unjust enrichment and restitution law eschews open-ended natural law in favor of
grounded, principled, positive law doctrinal boundaries.”).

168. See id. (“The Restatement offers [these] maneuvers to exorcize equity’s ghosts.”).

169. (1760) 97 Eng. Rep. 676; 2 Burr. 1005.

170. See Colleen P. Murphy, Misclassifying Monetary Restitution, 55 S.M.U. L. REV.
1577, 1599 (2002) (citing Moses v. Macferlan, 97 Eng. Rep. 676).
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law.'t This was at a time when courts of law and equity were
entirely separate,'” so the obligation imposed by Lord Mansfield
was legal, rather than equitable.

James Barr Ames, dean of Harvard Law School at the turn of
the 20th century and the foremost legal scholar of his time,!” was
the first to develop a theory of unjust enrichment in the American
legal system.'™ Ames identified the principle “that one person
shall not unjustly enrich himself at the expense of another” as the
basis for common law assumpsit.'”> He refuted the notion that this
remedy’s basis in unjust enrichment rendered it equitable.'

As unjust enrichment developed, it collapsed into equitable
restitution in the minds of many scholars, in no small part because
of the American Law Institute’s (the “ALI’s”) choice to publish the
“Restatement of Restitution” instead of the “Restatement of
Restitution and Unjust Enrichment.”1”” Readers unfamiliar with
the topic, as most were in its early decades, took the omission to
mean that the ALI had consolidated common law unjust
enrichment remedies and equitable restitutionary remedies within
the scope of equitable restitution.1?®

171.  See id.

172. The merging of law and equity in England came more than one hundred years after
this, with the Judicature Acts of 1873 and 1875. See George P. Smith, IT & Walter W. Nixon,
I, La Dolce Vita—Law and Equity Merged at Last!, 24 ARK. L. REV. 162, 164 (1970) (“[T]he
Judicature Acts of 1873 and 1875 . . . radically simplified procedure and practice in English
law, and . . . sought to abolish, in words at least, the distinctions between law and equity.”).

173. For a perspective on J.B. Ames by his contemporaries at the time of his death in
1910, see generally James H. Brewster, Note & Comment, James Barr Ames, 8 MICH. L.
REV. 314 (1910).

174. See Andrew Kull, James Barr Ames and the Early Modern History of Unjust
Enrichment, 25 OXFORD J. LEGAL STUD. 297, 303 (2005) (“The modern law of unjust
enrichment actually assumed recognizable form 50 years before the Restatement was
published—in 1887, not 1937—in the writings and lectures of James Barr Ames, professor
and later dean of the Harvard Law School.”).

175. J. B. Ames, The History of Assumpsit, 2 HARV. L. REV. 53, 66 (1888). Ames
recognized assumpsit as an “equitable principle which ... has established itself very
gradually in the Common Law. Id. Assumpsit is “[a]n express or implied promise, not
under seal, by which one person undertakes to do some act or pay something to another . . .
[or] [a] common-law action for breach of such a promise or for breach of a contract ... .”
Assumpsit, BLACK’'S LAW DICTIONARY (11th ed. 2019).

176. See Ames, supra note 175, at 64 (stating that Ames was “[un]concerned ... with
[another] large class of duties growing out of the principle of unjust enrichment, namely,
constructive or quasi trusts, which are enforced, of course, only in equity”).

177. Kull, supra note 174, at 317-19 (describing the American Law Institute’s decision
to drop “Unjust Enrichment” from the title of the restatement to avoid “endorsing an open-
ended charter of liability”).

178. See id. at 317 (citing Robert J. Schmelzle, 13 NOTRE DAME L. REV. 151 (1938)
(reviewing Restatement (First) of Restitution (AM. L. INST. 1937)).
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But unjust enrichment is not inherently within the realm of
equity, and its development in the United States has often come
through actions at law. As recently as 2002, the Supreme Court
has distinguished between legal and equitable restitution, making
clear that this remedy, with its basis in unjust enrichment, is not
inherently equitable.'” The legal disgorgement regime that this
Note advances is therefore consistent with the legal history of
unjust enrichment.

More importantly, the principle underlying unjust
enrichment—justice—informs how and against whom the SEC
should seek disgorgement. Unjust enrichment does not require a
finding of wrongdoing,'8® and a defendant’s unjust enrichment does
not have to be at the expense of a plaintiff to give rise to an
obligation.'8! These principles reinforce deterrence by allowing the
SEC to seek disgorgement from innocent third parties who benefit
from securities law violations. This may seem harsh, but it
incentivizes monitoring within corporations and among investors,
who should think twice before they passively benefit from a
wrongdoer’s actions.

Seeking disgorgement from innocent third parties is not
unprecedented. For example, the Second Circuit has appealed to
disgorgement’s underlying purposes when ordering an innocent
beneficiary of insider trading to surrender gains they didn’t know
were ill-gotten.'® The Ninth Circuit engaged in what may be a
more popular version of this, requiring CEOs and CFOs to disgorge
bonuses even when they claimed not to have been aware of their
companies’ misstatements.'®® Courts should similarly use the

179. See Great-West Life & Annuity Ins. v. Knudson, 534 U.S. 204, 213 (1987)
(“[R]estitution is a legal remedy when ordered in a case at law and an equitable remedy . . .
when ordered in an equity case,” and whether it is legal or equitable depends on ‘the basis
for [the plaintiff’s] claim’ and the nature of the underlying remedies sought.” (quoting Reich
v. Cont’l Cas. Co., 33 F.3d 754, 756 (7th Cir. 1994))).

180. See James J. Edelman, Unjust Enrichment, Restitution, and Wrongs, 79 TEX. L.
REV. 1869, 1869 (2001) (“[R]estitution’ should be a term that refers only to a particular
remedy, and ‘unjust enrichment’ should be a phrase that describes a particular group of
actionable causes, none of which is a wrong.”).

181. See Roberts, supra note 166, at 1043 (responding to the Restatement’s requirement
of unjust enrichment at another’s expense for restitution by noting that this is not typically
imposed by courts).

182. See Sec. & Exch. Comm’n v. Contorinis, 743 F.3d 296, 307 (2d Cir. 2014)
(“[D]isgorgement is imposed not to punish, but to ensure illegal actions do not yield
unwarranted enrichment even to innocent parties.”).

183. This is explicitly allowed by Sarbanes—Oxley. See U.S. Sec. & Exch. Comm’n v.
Jensen, 835 F.3d 1100, 1115 (2016) (ordering disgorgement of equity compensation under
SOX 304).
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principle of unjust enrichment to think creatively about
disgorgement as a deterrent, applying it in cases where a third
party is sufficiently close to a violation that they should have
prevented or detected it.

Appeals to justice may seem overly simplistic. But even the
father of capitalism, Adam Smith, acknowledged that “the
violation of justice is injury” and believed in the importance of
restitution.'®* Investors are harmed by injustice in the securities
markets, and while not always the most sympathetic victims, they
are a more inclusive group than some may realize. Roughly two-
thirds of American households prepare for retirement via pension
funds and IRAs, which are primarily invested in the securities
markets.'8> These funds represent about $40 trillion in assets
owned by American workers.18¢ The average person with money
in a retirement fund might assume that they do not need to worry
or care about securities fraud, because their retirement is
sufficiently diversified to protect them. But some have learned the
hard way that this is not necessarily the case. A pension fund for
firefighters and other employees of Fairfield, Connecticut, for
example, lost $40 million—over thirteen percent of its total
assets—to Bernie Madoff’s fraud in 2008.187

184. See Donald J. Devine, Adam Smith and the Problem of Justice in Capitalist Society,
6 J. LEGAL STUD. 399, 401 (1977) (quoting Adam Smith, The Theory of Moral Sentiments, in
ADAM SMITH’S MORAL AND POLITICAL PHILOSOPHY 117 (Herbert Schneider ed. 1970)).

185. See JOHN J. TOPOLESKI ET AL., CONG. RSCH. SERV., R47699, U.S. RETIREMENT
ASSETS: DATA IN BRIEF 1-3 (2023) (describing the assets in the American retirement system,
about 57% of which are in short-term securities, debt, corporate equities, and mutual funds,
as well as the proportion of households with a financial stake). A pension is “paid under
given conditions to a person following retirement from service or to surviving dependents.”
Pension, MERRIAM-WEBSTER, https://www.merriam-webster.com/dictionary/pension
[https://perma.cc/DFIE-FGY5] (last visited Apr. 21, 2025). An IRA or individual retirement
account is “a retirement savings account in which income taxes on certain deposits and on
all gains are deferred until withdrawals are made.” IRA, MERRIAM-WEBSTER,
https://www.merriam-webster.com/dictionary/IRA  [https://perma.cc/U2R7-33RX] (last
visited Apr. 21, 2025).

186. See Topoleski et al., supra note 185 (“As of December 31, 2022, a total of $37.8
trillion was held in U.S. retirement plans and accounts . ... Total real retirement assets
peaked at $44.3 trillion in 2021.”).

187. See Muralikumar Anantharaman, Two U.S. Pension Funds See $52 Min Hit From
Madoff, REUTERS (Dec. 15, 2008), https://www.reuters.com/article/world/americas/two-us-
pension-funds-see-52-mln-hit-from-madoff-idUSN 15522279/ [https://perma.cc/5GWM-
45XE] (describing two pension funds’ losses after failing to do sufficient diligence on
Madoff’s hedge fund). For more on the Madoff fraud, see, for example, Bernie Madoff Case:
Inside History’s Biggest Financial Crime, FBI, https://www.fbi.gov/history/famous-cases/
bernie-madoff [https:/perma.cc/BTLH-C63V] (last visited May 1, 2025).
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Beyond preventing or remedying direct harm to investors,
justice in the securities markets serves as a necessary check on
American capitalism. The wealthiest one percent of Americans
hold 50% of all stocks, and the wealthiest ten percent hold 87%.188
This means, of course, that the ultra-wealthy stand to lose the most
to securities fraud, but it also means that they have the most to
gain by perpetrating such frauds. Securities law violators are not
Robin Hoods, stealing from the rich and giving to the poor. In large
part, they are officers and directors of publicly traded companies
or members of the finance industry enriching themselves by taking
investors for millions of dollars at a time.!®® In an economic system
that just can’t seem to fix income and wealth inequality,'?° those
at the top must at least be forced to follow the rules.

III. THE 2021 EXCHANGE ACT AMENDMENTS

Congress amended the Exchange Act in 2021, and only two
circuits have engaged with the amendments since their passage.
The Fifth Circuit in SEC v. Hallam concluded that the changes to
the Exchange Act authorized legal, not equitable, disgorgement
and returned the remedy to its pre-Liu definition.'¥? The Second
Circuit disagreed in SEC v. Ahmed, holding that the amendments
codified Liu’s equitable limitations.192

This Note advocates for a modified version of the Fifth Circuit’s
rule: Congress established legal disgorgement but did not return

188. See Jack Caporal, How Many Americans Own Stock? About 162 Million—But the
Wealthiest 1% Own More Than Half, MOTLEY FOOL, https://www.fool.com/research/how-
many-americans-own-stock/ [https:/perma.cc/TKL6-BJB4] (last updated Mar. 25, 2025)
(describing stock ownership in the United States).

189. See QuickFacts: Securities & Investment Fraud, U.S. SENT'G COMMN,
https://[www.ussc.gov/sites/default/files/pdf/research-and-publications/quick-facts/
Securities_Fraud_FY23.pdf [https:/perma.cc/3HGQ-ZZGG] (last visited Apr. 21, 2025)
(listing the median loss in criminal securities cases as $3.35 million and describing
sentencing increases in the 21% of cases involving an “officer or director of a publicly traded
company, broker, dealer, or investment adviser”).

190. See Nicole Goodkind, American Inequality is Increasing Despite Higher Wages,
CNN (Nov. 1, 2023), https://www.cnn.com/2023/11/01/investing/premarket-stocks-trading-
wealth-inequality/index.html [https://perma.cc/8W9V-7V94] (finding that middle income
earners saw a 5% increase in wages from 2019 to 2022, but the top ten percent saw a 22%
increase in the same period).

191. See Sec. & Exch. Comm’n v. Hallam, 42 F.4th 316, 341 (5th Cir. 2022) (“[W]e
conclude that Sections 78u(d)(3) and (d)(7) authorize legal ‘disgorgement’ apart from the
equitable ‘disgorgement’ permitted by Liu.” (citing Liu v. Sec. & Exch. Comm’n, 140 S. Ct.
1936 (2020))).

192.  See U.S. Sec. & Exch. Comm’n v. Ahmed, 72 F.4th 379, 396 n.7 (2d Cir. 2023) (“We
decline to follow the Fifth Circuit’s approach.”).
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the remedy to its pre-Liu definition. This leaves no question as to
the elimination of disgorgement’s equitable limitations, allowing
courts to order the remedy without victims, impose joint and
several liability, and decline to deduct business expenses.!® Part
ITI.A makes the textual case for legal disgorgement, critiquing both
the Fifth and Second Circuit approaches.

Construing the codification of disgorgement as a codification of
Liu incentivizes, or at least fails to deter, securities law violations.
The Second Circuit’s SEC v. Govil decision reinforced Ahmed’s
holding that the amendments codified Liu, but it went a step
further by determining that equitable disgorgement requires a
court to identify victims who have lost money.'?* This immunizes
securities law violators if victims are difficult to identify or losses
are difficult to calculate. Govil is an accelerationist example of
equitable disgorgement taken to its logical conclusion. Part I11.B
discusses the case as a cautionary tale while accepting that it may
be what forces the Supreme Court to recognize legal disgorgement.

A. AREMEDY IN A DEFENSE SPENDING BILL

On January 1, 2021, six months after Liu, Congress overrode a
presidential veto to pass its annual National Defense
Authorization Act (NDAA).19 This defense spending bill contained
a rider amending the Exchange Act to give the SEC explicit
disgorgement authority.'”® The amended language reads in part:

193. See infra Part IV.

194. Govil determined that a court cannot award disgorgement unless an identifiable
victim has suffered monetary harm. See Sec. & Exch. Comm’n v. Govil, 86 F.4th 89, 102
(remanding since the lower court did not “find that [the] investors suffered pecuniary harm
[which] means that the investors might not be victims”).

195. See Philip Ewing, Congress Overturns Trump Veto on Defense Bill After Political
Detour, NPR (Jan. 1, 2021), https://www.npr.org/2021/01/01/952450018/congress-overturns-
trump-veto-on-defense-bill-after-political-detour [https://perma.cc/BO9FB-P7J9] (“The
popularity of the military, together with the scale of the bill, means it passes virtually every
year and has for decades—until this one hit a snag.”). The NDAA was controversial not
because of miscellaneous Exchange Act amendments, but because it would rename military
bases previously named for Confederate generals. See id. (“Trump . . . supports preserving
the names of figures such as Confederate Gens. Robert E. Lee, Braxton Bragg and others
on Army bases and other military infrastructure that now bear them. . .. So Trump vetoed
the National Defense Authorization Act . . ..”).

196. See H.R. 6395 § 6501 (2020) (showing amendments to the Exchange Act beginning
on page 1238 of the proposed NDAA). A rider is “[a]n attachment to some document, such
as a legislative bill or an insurance policy, that amends or supplements the document. A
rider to a legislative bill often addresses subject matter unrelated to the main purpose of
the bill.” BLACK’S LAW DICTIONARY (11th ed. 2019).
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Whenever it shall appear to the Commission that any
person has violated [the Exchange Act], the rules or
regulations thereunder, or a cease-and-desist order entered

by the Commission . . . the Commission may bring an action
in a United States district court to seek, and the court shall
have jurisdiction to ... require disgorgement ... of any

unjust enrichment by the person who received such unjust
enrichment as a result of such violation.

In any action or proceeding brought by the Commission
under any provision of the securities laws, the Commission
may seek, and any Federal court may order, disgorgement.¥7

This language entered the NDAA in June 2020 as part of Senate
Amendment 2198, proposed by then-Banking Committee Chair
Senator Mike Crapo and cosponsored by five Democratic and six
Republican members of that committee.9®

Before the NDAA, a few versions of an SEC disgorgement bill
were making their way through the House and Senate. In March
2019, post-Kokesh but pre-Liu, Senator Mark R. Warner proposed
the Securities Fraud Enforcement and Investor Compensation Act
of 2019.1%° The bill’s language was nearly identical to what ended
up In the NDAA, but it was referred to the Senate Banking
Committee and saw no further action.?© Six months later—still
pre-Liu—Representative Ben McAdams proposed the Investor
Protection and Capital Markets Fairness Act.20! It was short and
to the point, granting the SEC authority to seek disgorgement “of
any unjust enrichment.”202

197. 15 U.S.C. § 78u(d)(3)(A); 15 U.S.C. § 78u(d)(7).

198. See 166 CONG. REC. S3326, S3587-608 (daily ed. Jun. 25, 2020) (listing Senator
Crapo as the sponsor of Senate Amendment 2198 with Senators Sherrod Brown, Tom
Cotton, Mark R. Warner, Mike Rounds, Doug Jones, Jerry Moran, Robert Menendez, John
Kennedy, Chuck Grassley, and Robert P. Casey, Jr. cosponsoring the amendment); S. PUB.
116-2, at 8 (2019) (listing members of the committee).

199. S. 799, 116th Cong. (2019).

200. See id. (amending the Exchange Act to provide explicit authorization for the SEC
to seek disgorgement and restitution, as well as setting a five-year statute of limitations for
disgorgement and a ten-year statute of limitations for equitable remedies); see also 165
Cong. Rec. S1898 (daily ed. Mar. 14, 2019) (referring the bill to committee); All Actions:
S.799—116th Congress (2019-2020), Congress.gov, https://www.congress.gov/bill/116th-
congress/senate-bill/799/actions?s=1&r=35&q=%7B%22search%22%3A%22s.799%22% 7D
[https://perma.cc/44AX-S6UR] (last visited May 1, 2025) (listing referral to committee as
the only action in the bill’s history).

201. See H.R. 4344, 116th Cong. (as introduced, Sept. 17, 2019).

202. Subject to a 14-year statute of limitations. Id.
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The House passed Rep. McAdams’s bill and sent it to the
Senate, where it, too, was referred to the Senate Banking
Committee.203 Three days after the Supreme Court decided Liu,
the Banking Committee answered both the House and the Court
by revising Sen. Warner’s disgorgement bill and adding it to the
NDAA.20¢ Rep. McAdams’s and Sen. Warner’s original proposals
were both responses to Kokesh, seeking to prevent the Supreme
Court from striking down disgorgement altogether. The final
Exchange Act amendments, added to the NDAA three days after
Liu and passed six months later, must be recognized as a response
not only to Kokesh, but also to Liu.

B. INTERPRETING THE AMENDMENTS

The Fifth Circuit Hallam and Second Circuit Ahmed decisions
are both based in canons of construction that only partially support
their conclusions. Part III.LA.1 largely embraces Hallam’s
conception of disgorgement while calling out major shortcomings.
Part I11.A.2 rejects Ahmed as a misunderstanding of the dual legal
and equitable nature of unjust enrichment.

1. The Fifth Circuit (Almost) Got It Right

Hallam involved a scheme to defraud investors out of $80
million by using knowingly false and misleading information to sell
oil field working interests.2> The Fifth Circuit, considering both
Liu and the NDAA, found that the amended Exchange Act
“authorizes disgorgement in a legal—not equitable—sense.”2%

203. All  Actions: H.R.4344—116th  Congress, =~ CONGRESS.GOV  (2019-2020),
https://[www.congress.gov/bill/116th-congress/house-bill/4344/all-
actions?q=%7B%22search%22%3A%22h.r.4344%22% 7D &s=6&r=1 [https://perma.cc/
V7LQ-UMRN] (last visited May 1, 2025) (listing referral to committee as the final action in
the bill’s history).

204. See 166 CONG. REC. S3326, S3587—608 (daily ed. Jun. 25, 2020) (proposing an
amendment adding more than fifty sections to the NDAA, including Section 6501 on
disgorgement).

205. See Sec. & Exch. Comm’n v. Faulkner, 3:16-CV-1735-D, 2021 WL 75551, at *1 (N.D.
Tex. Jan. 8, 2021) (describing the scheme by which Hallam and his codefendants defrauded
investors through their energy companies). Working interest is “percentage of ownership
in an oil and gas lease granting its owner the right to explore, drill and produce.” Working
Interest, SLB ENERGY GLOSSARY, https://glossary.slb.com/en/terms/w/working_interest
[https://perma.cc/GH5A-8BMF] (last visited May 1, 2025).

206. See Sec. & Exch. Comm’n v. Hallam, 42 F.4th 316, 338 (5th Cir. 2022); see also id.
at 327 (describing Liu and the NDAA Exchange Act amendments as “two lodestars” to
understand disgorgement with precision).
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The court reached this conclusion via three canons of statutory
interpretation.207

First, the court invoked the canon of imputed common-law
meaning.?®  When codifying the SEC’s disgorgement power
without defining disgorgement, Congress adopted the word’s
established legal definition.20° The idea that Congress adopted an
established legal definition is odd, because disgorgement has never
had an established definition. The Liu Court, for example,
recognized the ever-changing nature of disgorgement.?’ The
definition the Fifth Circuit regarded as “established” was also
problematic because it was simply disgorgement as it existed
before Liu.2' But before Liu, courts ordered disgorgement under
their general equity power or the SEC’s authority to seek equitable
relief.22  The Fifth Circuit’s determination that Congress
“authorize[d] disgorgement in a legal—not equitable—sense”?13 is
incompatible with the pre-Liu definition of disgorgement, because
pre-Liu disgorgement was an equitable remedy subject to
equitable limitations.2'4 The Fifth Circuit’s disgorgement
definition therefore amounts to an implausible finding that
Congress wanted to have it both ways, overturning Liu's
requirement that disgorgement be limited to net profits and
awarded for victims while maintaining some undefined equitable
limitations.

Next, the Fifth Circuit considered the full text of the Exchange
Act.215 The NDAA amendments explicitly authorized
disgorgement separate from the SEC’s power to seek equitable
relief codified at 15 U.S.C. § 78u(d)(5).216 Applying the

207. See id. at 339.

208. “The doctrine that a statute using a common-law term, without defining it, adopts
its common-law meaning.” Canon, BLACK’S LAW DICTIONARY (12th ed. 2024).

209. See Hallam, 42 F.4th at 338 (“[D]isgorgement’ [is] a ‘legal term of art’ . . . because
it is an undefined statutory term that had an established legal meaning by 2021.” (quoting
Fed. Aviation Admin. v. Cooper, 566 U.S. 284, 291-92 (2012)).

210. See Liu v. Sec. & Exch. Comm’n, 140 S. Ct. 1936, 1943 (2020) (describing the
disgorgement remedy as having a “protean character”).

211. See Hallam, 42 F.4th at 339.

212.  See 15 U.S.C. § 78u(d)(5); Sec. & Exch. Comm’n v. Tex. Gulf Sulphur Co., 446 F.2d
1301, 1308 (2d Cir. 1971).

213. Hallam, 42 F.4th at 338.

214. See TGS II, 446 F.2d at 1307-08; see also supra note 54 and accompanying text.

215. See Hallam, 42 F.4th at 339.

216. See id. at 339-40 (quoting Nielsen v. Preap, 139 S. Ct. 954, 969 (2019)). Section
78u(d)(5) corresponds to Section 21(d)(5) of the Exchange Act. See supra note 62 and
accompanying text.
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presumption against surplusage,?’’” the SEC’s new, explicit
disgorgement authority should not be classified as equitable relief,
because it would be redundant.218 Liu already confirmed the SEC’s
power to seek equitable disgorgement under Section 78u(d)(5), and
courts should not presume that Congress would respond by adding
provisions that change nothing.2!® The Hallam court bolstered this
position by pointing to another Exchange Act distinction between
disgorgement and equity: while the statute of limitations for “any
equitable remedy” appears at Section 78u(d)(8)(B), the NDAA
amendments codified the statute of limitations for disgorgement
separately at Section 78u(d)(8)(A).220 “The obvious implication is
that ‘disgorgement’ is not ‘equitable relief.”22!

The Fifth Circuit concluded its analysis of the statutory text
with its simplest justification for legal disgorgement: codifying a
remedy makes that remedy legal.??? In part, this is a historical
issue. Equity was developed to resolve matters that could not be
resolved by statute or common law.??? The court’s argument here
lacks significant historical analysis beyond the ancient origin of
equity and the fact that Congress “typically” keeps authorizations
of equitable authority vague.??* But the notion that codifying
disgorgement renders it legal is consistent with modern equity
practice—courts continue to apply the rule that equity only steps
in when remedies at law are inadequate.??> This rule is founded
on the distinction that an equitable remedy, as opposed to a legal

217. “The doctrine that, if possible, every word and every provision in a legal instrument
is to be given effect.” Surplusage Canon, BLACK’'S LAW DICTIONARY (11th ed. 2019).

218. See Hallam, 42 F.4th at 337 (“The ‘codification-of-Liv’ reading of the amendments
would violate both principles. It would mean that Congress added two paragraphs to
Section 78u(d) and changed a third without altering the requirements for the remedy that
was the subject of all three revisions.”).

219. See id. (“The ‘codification-of-Liv’ reading of the amendments ... would render
nearly each new word redundant with the unaltered Section 78u(d)(5)—which had just been
held to permit relief going by the same name as the name assigned to the newly added to
the statutory language. That reading is unsupportable.”).

220. 15 U.S.C. § 78u(d)(8) (emphasis added); see also Hallam, 42 F.4th at 339-40.

221. Hallam, 42 F.4th at 340.

222.  Seeid. (“There is also a sense in which explicitly authorizing a remedy in a statute’s
text is inconsistent with that remedy’s being rooted in equity.”).

223.  Seeid. at 340 (“The historical role for equity was to occupy that space ‘not regulated
by some express or written law.” (quoting JOSEPH STORY, COMMENTARIES ON EQUITY
JURISPRUDENCE 5 (1st ed. 1836))).

224.  See id. (“[W]hen Congress [confers jurisdiction] for non-injunctive equitable relief,
it typically uses the generic term ‘equitable relief’ . ..” (quoting Great-West Life & Annuity
Ins. v. Knudson, 534 U.S. 204, 217 & n.3 (1987))).

225.  See, e.g., eBay Inc. v. MercExchange, L.L.C., 547 U.S. 388, 391 (2006) (laying out
the four prongs of the irreparable injury rule).
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one, “is not a remedy which issues as of course.”??6 In simpler
terms, equitable remedies are not automatic. Under
Section 78u(d)(5) courts must consider whether equitable remedies
are “appropriate or necessary for the benefit of investors.”?27 By
contrast, the NDAA gave the SEC a statutory right to seek
disgorgement and authorized courts to award it in any securities
enforcement proceeding.?28 This authorization to issue
disgorgement “as of course” indicates that it is not equitable.??? It
is a legal remedy, unburdened by vague equitable authority
dependent on a court’s willingness to wield it.

Beyond the text of the statute itself, the Fifth Circuit
“presume[d] that Congress was aware of Liz” when it amended the
Exchange Act.?3 Congress would not have amended the Act mere
months after Liu only to reinstate Liu’s holding; such a quick
response indicated an intent to override the Court.23! This view,
though unsupported in the opinion, is consistent with historical
Congressional practice. Congress may take years or decades to
pass a routine policy update overriding an outdated Supreme
Court decision.??? But when Congress responds to what it views as
a “bad interpretation,” its median response time is fewer than two
and a half years.233

2. The Second Circuit Forgot that Unjust Enrichment Isn’t
Always Equitable

The Second Circuit has explicitly disagreed with the Fifth
Circuit, reading the NDAA’s disgorgement authorization as a

226. See Weinberger v. Romero-Barcelo, 456 U.S. 305, 311 (1982) (internal quotation
marks omitted) (quoting Harrisonville v. W.S. Dickey Clay Mfg. Co., 289 U.S. 334, 337-38
(1933)).

227. 15 U.S.C. § 78u(d)(5).

228.  See id. at §§ 78u(d)(3)(11), 78u(d)(7).

229. See supra note 226 and accompanying text.

230. Sec. & Exch. Comm’n v. Hallam, 42 F.4th 316, 341 (5th Cir. 2022).

231.  See id. (“Such swift, expansive action is more consistent with a desire to curtail the
Court’s decision.”).

232. See Matthew R. Christiansen & William N. Eskridge, Jr., Congressional Overrides
of Supreme Court Statutory Interpretation Decisions, 1967-2011, 92 TEX. L. REV. 1317, 1320
(2014) (contrasting “restorative overrides” with more routine “policy-updating overrides”).

233. See id. at 1356 (“For overrides intended primarily to correct a ‘bad interpretation,’
the average time between the decision and the overrides was four years, while the median
was slightly less than two-and-a-half, both of which are well below the numbers for the total
set of overrides.”).
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statutory adoption of Liu.23* Ahmed involved a defendant whose
insider trading sparked an investigation that uncovered an
unrelated scheme to steal $67 million from his venture capital
firm.23 Assessing Ahmed’s liability, the Second Circuit noted that
unjust enrichment, the basis for disgorgement in the NDAA
amendments, is also “the basis for all restitution, which is often
equitable.”?36 The Fifth Circuit had considered this argument in
Hallam but dismissed it because often equitable is not always
equitable.23” The Hallam court had pointed to quasi-contract as an
example of a legal obligation based on unjust enrichment.238 And
quasi-contract is not an isolated exception. Scholars, including
Judge Learned Hand, have long bemoaned the popular assumption
that restitution and unjust enrichment are always equitable.23?
The Restatement of Restitution and Unjust Enrichment goes as far
as devoting an entire section to the fact that restitutionary
remedies may be either legal or equitable.240

The Second Circuit ignored all of this. The Ahmed court
combined unjust enrichment’s often equitable nature with
Supreme Court precedent that “absent other indication,” statutory
references to equitable remedies carry equitable limitations.24!
But the precedent is inapt: it applies to inherently equitable
remedies, and restitution and unjust enrichment are not
inherently equitable.24? Even if unjust enrichment were

234.  See U.S. Sec. & Exch. Comm’n v. Ahmed, 72 F.4th 379, 395 & n.7 (2d Cir. 2023)
(finding that “disgorgement’ in [Section] 78u(d)(7) . . . refer[s] to equitable disgorgement as
recognized in Lix” and “declin[ing] to follow the Fifth Circuit’s approach.”).

235.  See id. at 390-91.

236. Id. at 396 (internal quotation marks omitted) (quoting Sec. & Exch. Comm’n v.
Hallam, 42 F.4th 316, 340 (5th Cir. 2022)).

237. See Hallam, 42 F.4th at 340.

238. See id. A quasi-contract “is not actually a contract but instead is a remedy that
allows the plaintiff to recover a benefit conferred on the defendant.” Contract, BLACK’'S LAW
DICTIONARY (12th ed. 2024).

239. See, e.g., Learned Hand, Restitution or Unjust Enrichment, 11 HARV. L. REV. 249,
257 (1897) (“[There] may be a reason of refusing to recognize the rule of ‘unjust enrichment’
as a legal rule at all, but if so, it is a reason of policy, not of logic.”); Murphy, supra note 170,
at 1598-1607 (“Restitution has historical roots in both the law and equity courts, a fact that
many modern courts overlook.”); Roberts, supra note 166, at 1043—44 (2011) (“One should
not mistakenly assume that restitution liability or remedies are inherently equitable.”); see
also supra notes 173-178 and accompanying text.

240. See RESTATEMENT (THIRD) OF RESTITUTION & UNJUST ENRICHMENT § 4 (AM. L.
INST. 2011).

241. U.S. Sec. & Exch. Comm’n v. Ahmed, 72 F.4th 379, 396 (2d Cir. 2023) (quoting Liu
v. Sec. & Exch. Comm’n, 140 S. Ct. 1936, 1947 (2020)).

242.  See Great-West Life & Annuity Ins. v. Knudson, 534 U.S. 204, 211 n.1 (2002)
(“[IInjunction is inherently an equitable remedy . . . and statutory reference to that remedy
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inherently equitable, “absent other indication” is a significant
caveat which should have led the court to conduct deeper textual
analysis. Still, the court didn’t seem to think twice about the
distinctions Hallam noted between “disgorgement” and “equitable
remedies” in the amended Exchange Act.?4?

Failing to engage in meaningful textual analysis, the Ahmed
court found that the codification of disgorgement, separate from
equitable relief, was a “belt and suspenders”?4* approach to remove
any doubt Kokesh had cast on the SEC’s disgorgement authority—
even though Liu had already removed all doubt.?4> To give
meaning to the NDAA amendments and remain consistent with
historical law and equity practice, one must conclude that
Congress has authorized legal disgorgement.

C. SEC v. GOVIL: A GRIM ILLUSTRATION OF EQUITABLE
DISGORGEMENT

The Second Circuit took another opportunity to weaken
disgorgement by extending Ahmed just four months later.?*6 The
SEC alleged that Aron Govil told investors in his company,
Cemtrex, that he would use their money for “corporate purposes”
before pocketing over $7 million of it.247 Govil settled with
Cemtrex, agreeing to pay the company $5.6 million in Cemtrex
stock and $1.5 million in a promissory note.2*8 The SEC sought an
additional $7.3 million in disgorgement, which it intended to
return to the defrauded investors.?*® Southern District of New
York Judge J. Paul Oetken concluded that because it was the

must, absent other indication, be deemed to contain the limitations upon its availability
that equity typically imposes.” (citations omitted)). Ahmed likely cited this because it was
included in Liw’s analysis. See Liu, 140 S. Ct. at 1947 (2020). But Liu involved an
inherently equitable disgorgement remedy based on the SEC’s Section 78u(d)(5) authority.
Disgorgement is now governed by Section 78u(d)(3)(ii) and Section 78u(d)(7) and is no
longer inherently equitable.

243. Ahmed, 72 F.4th at 396; see also Sec. & Exch. Comm’n v. Hallam, 42 F.4th 316,
334-35 (2022) (describing these distinctions).

244, Ahmed, 72 F.4th at 396; see also supra note 12.

245.  Ahmed, 72 F.4th at 398.

246. Ahmed was decided on June 28, 2023, while Govil was decided on October 31, 2023.
See Sec. & Exch. Comm’n v. Govil, 86 F.4th 89 (2d Cir. 2023); Ahmed, 72 F.4th 379.

247. See Govil, 86 F.4th at 95.

248. See Sec. & Exch. Comm'n v. Govil, No. 21-CV-6150 (JPO), 2022 WL 1639467, at *1.
A promissory note is “[a] written promise . . . to pay money.” Note, BLACK’S LAW DICTIONARY
(11th ed. 2019).

249. See Govil, 2022 WL 1639467, at *1.



2025] (Dis)Incentivizing Securities Fraud 605

defrauded investors, not Cemtrex, who were the victims of Govil’s
fraud, the $5.6 million in stock returned to the company could not
be deducted from a disgorgement award.?’? Judge Oetken did
allow Govil to deduct the $1.5 million note, because this money
would be used for “corporate purposes” as the investors were
originally promised.2>!

The Ahmed court had determined that Congress adopted Liu’s
equitable limitations when codifying disgorgement.??? This meant
not only that disgorgement was limited to net profits, but also that
it had to be “awarded for victims.”?53 Govil appealed Judge
Oetken’s decision, arguing that his defrauded investors were not
victims, because they did not lose any money.?2’* The Second
Circuit agreed but seemed to signal that it preferred the Fifth
Circuit’s legal disgorgement over its own precedent, writing a
lengthy summary of Hallam’s reasoning before concluding with a
lukewarm acknowledgment: “We are bound to apply Ahmed in this
case.”255

The circuit court vacated Judge Oetken’s ruling because it did
not find that the investors lost money, so they were not victims.256
This is Govil’s innovation—disgorgement is not equitable if it is
not awarded for a victim who has suffered pecuniary harm. This
1s a major expansion of Liu, which had declined to answer whether
funds deposited in the Treasury instead of distributed to victims
were still “for the benefit of investors.”257

The Second Circuit reached its conclusion in part by quoting
Liu dicta out of context, even while acknowledging that Liu never

250. See id. (“[T]he Court concludes that Govil’s surrender of his stock—valued at
$5,566,720—should not be deducted from the $7,335,000 disgorgement request ...
[because] after transferring his control stock to Cemtrex, Govil’s son obtained sole voting
control over the company, Govil was released from liability, and Cemtrex shareholders
received nothing.”).

251.  See id. (“As the funds from the promissory note will presumably be placed in the
company’s account and used for corporate expenses, the original promise to the purchasers
of the offerings will, in fact, be realized.”). The district court’s final order was for
approximately $5.8 million in disgorgement, $1.3 million in prejudgment interest, and
$600,000 in penalties. See id. at *3—4.

252.  See supra note 234 and accompanying text.

253.  See Sec. & Exch. Comm’n v. Govil, 86 F.4th 89, 93-94 (2d Cir. 2023) (quoting Liu v.
Sec. & Exch. Comm’n, 140 S. Ct. 1936, 1940 (2020)).

254.  See id.

255. Id. at 100-02.

256. See id. at 102 (remanding as the lower court did not “find that [the] investors
suffered pecuniary harm [which] means that the investors might not be victims”).

257.  Liu, 140 S. Ct. at 1948-49 (internal quotation marks omitted) (quoting 15 U.S.C.
§ 78u(d)(5)).
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defined “victims.”?’® Liu had said that “a remedy resides in the
‘heartland of equity’ when it ‘restores the status quo.”25 But this
was not a proclamation of the outer limits of equity—it was merely
the Supreme Court’s acknowledgement that one equitable remedy,
restitution, “restor[es] the status quo,” thus situating the remedy
squarely within the heartland of equity.”?6° By framing this as an
outer limit, the Second Circuit narrowed the definition of “victim”
to a party who has lost money and for whom disgorgement will
restore the status quo. But even if Govil’s defrauded investors had
been “victims” under the Second Circuit’s definition, the fact that
the stock transfer would not benefit the investors was immaterial:
“Because disgorgement aims to divest profits, not to ‘compensate
victims, it does not matter whether the property lacks value in the
victim’s hands.”?6! So much for restoring the status quo.

The Second Circuit disagreed with Judge Oetken’s proposition
that the investors were victims simply because Govil lied about
their investments. The circuit court analogized to private
misrepresentation and fraud actions, which require a plaintiff to
show loss of money in order for a defendant to be found liable.262
Looking even further afield, the court considered Ciminelli v.
United States, a criminal wire fraud case establishing that the
violation of a person’s right to control their assets is insufficient to
support a wire fraud conviction.263 Perhaps the Ciminelli court
was more cautious when defining “victim” because in the criminal
context, the definition would impact a person’s physical liberty.264

258.  See Govil, 86 F.4th at 103 (“The Supreme Court’s opinion in Liu did not explain
straightforwardly what a ‘victim’ is for the purpose of awarding ‘equitable relief.”). This is
akin to what Theresa Gabaldon has described as the Supreme Court’s “predilection for
jurisprudence by soundbite—the functional equivalent of Googling its own precedents for
pithy quotes taken out of context from inapt cases. The strung-together results are, to put
it politely, much like what you would expect from a rousing game of telephone.” Theresa A.
Gabaldon, Party Games: The Supreme Court’s 21st Century Jurisprudence by Telephone, 75
RUTGERS U. L. REV. 1, 3 (2022).

259.  Govil, 86 F.4th at 103.

260. Liu v. Sec. & Exch. Comm’n, 140 S. Ct. 1936, 1943 (2020) (quoting Tull v. United
States, 481 U.S. 412, 424 (1987)). The Govil court analogized to two more equitable
remedies mentioned by Liu: “constructive trust and accounting.” See Govil, 86 F.4th at 103.

261. Govil, 86 F.4th at 107-08 (quoting Sec. & Exch. Comm’n v. Cavanagh, 445 F.3d
105, 117 (2006)).

262. See id. at 104 (finding that “in the securities fraud context,” “a fraud that does not
cause pecuniary harm [does not] nevertheless cause[ ] harm of some other relevant type”).

263. Seeid. at 105 (citing Ciminelli v. United States, 143 S. Ct. 1121, 1125 (2023)) (“The
Court rejected the right-to-control theory [and] reiterated the rule that ‘the federal
[criminal] fraud statutes ... are limited in scope to the protection of property rights.”
(internal quotation marks omitted) (quoting Ciminelli, 143 S. Ct. at 1127)).

264. See Ciminelli, 143 S. Ct. at 1125-26.
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But the Govil court concerned itself with neither this distinction
nor the purposes of private actions as opposed to government
enforcement actions. The SEC had argued that pecuniary harm is
unnecessary, because disgorgement is a unique remedy measured
by a defendant’s gain rather than a victim’s loss.265 The court
hand-waved this away, finding that it was relevant only to the
calculation of disgorgement, not whether it was authorized in the
first place.266

Govil established a regime in which a court can only award
disgorgement if it can point to victims who have lost money. The
panel may have been unhappy with its decision, preferring the
Fifth Circuit’s approach over its own binding precedent.?6”7 At the
very least, it was explicit in teeing up a circuit split for the
Supreme Court to resolve:

We note ... that the circuit split has implications here.
Under the Hallam rule, [Section] 78u(d)(7) might authorize
disgorgement in this case. Disgorgement understood as a
legal remedy would not be limited by the equitable
constraints identified in Liu. Liu established that
disgorgement must be “awarded for victims” to qualify as
equitable relief. That is our basis for vacating the district
court’s judgment under [Section] 78u(d)(5). That reasoning
might not apply to [Section] 78u(d)(7) under the Hallam
approach.268

Liuw’s major failure was creating a regime in which wrongdoers
can avoid disgorgement by incurring seemingly legitimate
business expenses.2?%? Govil kicked this into high gear by requiring
the SEC to identify money-losing victims if it wants to seek
disgorgement. This creates a perverse set of incentives in which
securities law violations, especially “victimless” ones, have far
more upside than downside. Hallam got close to solving this by
finding that Congress had overridden Liu, but the Fifth Circuit

265. See Govil, 86 F.4th 89, 105 (2d Cir. 2023).

266. See id.

267. See supra note 253 and accompanying text.

268. Govil, 86 F.4th at 102 n.13 (citations omitted) (citing Sec. & Exch. Comm’n v.
Hallam, 42 F.4th 316, 338 (2022)).

269. See supra notes 90-94 and accompanying text.
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went wrong when it determined that the new regime of legal
disgorgement is just pre-Liu equitable disgorgement.270

Govil has already led to unfortunate outcomes in the Second
Circuit. In 2024, a Southern District of New York judge declined
to order disgorgement after Ripple Labs allegedly failed to disclose
discriminatory pricing to its investors.2’! The court looked to Govil
and found that victims’ expected return on investment was overly
speculative and that the right to make informed investment
decisions cannot be vindicated through disgorgement.2’? Other
circuit courts have yet to engage in independent interpretation of
the NDAA amendments, but they have begun to take sides; in
2024, the First Circuit rejected Govil out of hand, stating that
“[n]either Liu nor our case law ... require investors to suffer
pecuniary harm as a precondition to a disgorgement award.”273

The SEC should argue, and courts should determine, that
Congress has codified legal disgorgement. At the very least, this
means authorizing practices that “test the bounds of equity”:
ordering disgorgement without victims, imposing joint and several
liability, and declining to deduct business expenses.?"

IV. THE SOLUTION: LEGAL, NOT EQUITABLE, DISGORGEMENT

Reading the Exchange Act to authorize legal disgorgement is
not only the most logical interpretation of the text.2”> It is also the
best way to promote optimal deterrence and remain faithful to the
principle of unjust enrichment.?’® And legal disgorgement does not
have to be an extreme departure from previous disgorgement
practice. Liu recognized three ways that courts already test the
limits of equity with their disgorgement awards: (1) ordering
disgorgement without returning funds to victims, (2) imposing
joint and several liability, and (3) going beyond net profits by
declining to deduct a defendant’s business expenses.?’” Just these

270. See supra notes 209-211 and accompanying text.

271.  See Sec. & Exch. Comm’n v. Ripple Labs, Inc., No. 20 CIV 10832 (AT), 2024 WL
3730403, at *5-7 (S.D.N.Y. Aug. 7, 2024); see also supra notes 19-26 and accompanying
text.

272. See Ripple Labs, Inc., 2024 WL 3730403 at *4—6 (citing Govil, 86 F.4th 105).

273. Sec. & Exch. Comm’n v. Navellier & Assocs., Inc., 108 F.4th 19, 41 n.14 (2024).

274. See Liu v. Sec. & Exch. Comm’n, 140 S. Ct. 1936, 1946 (2020); see also infra Part
IV.

275.  See supra Part I11.B.

276. See supra Part II.

277. See Liu, 140 S. Ct. at 1946.
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three practices are sufficient to define the contours of
disgorgement as a legal remedy, and all three will promote optimal
deterrence, forcing wrongdoers to internalize the full costs of
undetected violations.

A. DISGORGEMENT WITHOUT VICTIMS

A key component of enacting justice is holding wrongdoers
accountable even without clear victims. This is straightforward if
one considers the fairness and natural law components of unjust
enrichment.?”® If ordering disgorgement against an innocent third
party 1is justified,?”® then ordering disgorgement against a
wrongdoer, even one without victims, should be completely
uncontroversial. A securities law violator is unjustly enriched
when they break the rules, and they should be forced to disgorge
their ill-gotten gains.2® And though this Note advocates for the
elimination of disgorgement’s equitable limitations, it is worth
noting that disgorgement without money-losing victims is still
“awarded for victims.”?8! The victims are simply those participants
in the market who have not violated securities laws. Disgorgement
without victims also promotes optimal deterrence. Govil
disgorgement would allow many securities law violators to keep
their wrongful profits.282 This is precisely the “insufficient
deterrent” that Congress was concerned about when enacting civil
penalties.2®3 For optimal deterrence, wrongdoers must internalize
the costs of undetected violations. When no fewer than 50% of
violations go undetected, this means imposing disgorgement
alongside a maximum civil penalty, even when the SEC cannot
point to a money-losing victim.284

278. See supra Part I1.B.

279. See supra notes 178—181and accompanying text.

280. See supra notes 188-190.

281. See Liu v. Sec. & Exch. Comm’n, 140 S. Ct. 1936, 1942 (2020).
282. See supra notes 256-268 and accompanying text.

283. See supra notes 104-105 and accompanying text.

284. See supra notes 129-133 and accompanying text.
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B. JOINT AND SEVERAL LIABILITY

Some have argued that the NDAA explicitly disallows joint and
several disgorgement liability.28> The argument goes that the
amended Exchange Act authorizes disgorgement “of any unjust
enrichment by the person who received such unjust enrichment.”286
This at least prevents a court from forcing a securities law violator
to disgorge the gains of unknown third parties. Consider a pump
and dump scheme, in which a fraudster spreads false information
to boost the price of a stock they own (pumping) before selling it
(dumping).?8” The fraudster would certainly be liable for their own
gains, but they probably could not be held liable for the gains of
some unknown third party who coincidentally sold the same stock
at the same time.

But liability for the gains of known third parties is more of a
gray area. The fraudster who sold artificially inflated stock
certainly “received . . . unjust enrichment”?® from whoever bought
their stock. Arguably, if they told friends and family to sell stock,
they received unjust enrichment on behalf of others as well. The
word “received” doesn’t carry any connotation that a person
remains in possession of a thing after receiving it, so the fraudster
may be liable for their friends’ and family’s gains.2%® This is
consistent with Supreme Court precedent holding tippers liable
when people to whom they’ve given insider information engage in
insider trading: “the tipper benefits personally because giving a
gift of trading information is the same thing as trading by the
tipper followed by a gift of the proceeds.”2%

285. See Andrew N. Vollmer, Liu and the New SEC Disgorgement Statute, 15 WM. &
MARY Bus. L. REV. 307, 357-59 (2024) (arguing that the language of the NDAA only
authorizes disgorgement of a defendant’s profits).

286. 15 U.S.C. § 78u(d)(3)(A)(11) (emphasis added); see also Vollmer, supra note 285 at
357-59.

287. See Pump and Dump Schemes, INVESTOR.GOV, https://www.investor.gov/
introduction-investing/investing-basics/glossary/pump-and-dump-schemes
[https://perma.cc/JZ8X-RKCD] (last visited Apr. 20, 2025).

288. 15 U.S.C. § 78u(d)(3)(A)(i1).

289. See id.; see also Receive, BLACK’'S LAW DICTIONARY (11th ed. 2019) (lacking any
definition past the initial act of taking or accepting something).

290. See Salman v. United States, 580 U.S. 39, 50 (2016). This was a criminal case, but
the Court based this conclusion on precedent from an SEC enforcement action, Dirks v. Sec.
& Exch. Comm’n, 463 U.S. 646, 664 (1983). A tipper is an insider who gives nonpublic
information, or tips, to others for the purpose of insider trading. See Tipper, BLACK’'S LAW
DICTIONARY (11th ed. 2019).
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The Supreme Court has equated unjust enrichment of a third
party with unjust enrichment of oneself and subsequent transfer
to a third party,2?! so courts should be comfortable imposing joint
and several liability on securities law violators for unjust
enrichment to foreseeable third parties. This reading of the
Exchange Act does not go too far, because it only supports imposing
joint and several liability on those who actually violate securities
laws. Third-party beneficiaries who are unjustly enriched but
have done nothing to unjustly enrich anyone else cannot be forced
to disgorge more than their own ill-gotten gains.

Joint and several liability promotes optimal deterrence. It
forces wrongdoers to think harder about the costs and benefits of
securities law violations: they stand to lose not only their own
gains but also those of their coconspirators and unjustly enriched
third parties.?92  Joint and several liability also promotes
monitoring of potential wrongdoers, because their coworkers and
people with whom they do business will not want to risk being held
jointly and severally liable as coconspirators to a fraud.2?3 An
additional benefit is that this may save SEC resources—any one
defendant at risk of being held liable for their codefendants’ gains
will be more likely to take a quick settlement for just their own
share of liability.?%¢ Saving resources that would otherwise go
toward litigation may allow the SEC to conduct more
investigations, increasing the probability of catching violators and
further promoting deterrence.??> Joint and several liability is more
than just reasonable to read into the Exchange Act amendments.

291. See Salman, 580 U.S. at 50 (“[T]he tipper benefits personally because giving a gift
of trading information is the same thing as trading by the tipper followed by a gift of the
proceeds.”).

292. See Douglas F. Brennan, Joint and Several Liability for Generators Under
Superfund: A Federal Formula for Cost Recovery, 5 UCLA ENV'T L.J. 101, 114-15 (1986)
(stating that joint and several liability deters companies from taking inadequate care with
regard to environmental hazards).

293. See id. at 115 (“[I]t encourages greater scrutiny of the actions of others with whom
the party may be jointly and severally liable.”); Chad Silver, Censure the Tree for Its Rotten
Apple: Attributing Liability to Parents for the Copyright Infringement of Their Minor
Children, 3 CARDOZO L. PoL’Y & ETHICS J. 977, 1013-14 (2006) (arguing that holding
parents jointly and severally liable for their children’s violations would encourage parents
to prevent these violations). This is similar to the deterrent function of liability for innocent
third parties. See supra notes 181-184 and accompanying text.

294. See Note, “Common Sense” Legislation: The Birth of Neoclassical Tort Reform, 109
HARV. L. REV. 1765, 1776-77 (1996) (discussing the view of some modernist tort scholars
that joint and several liability promotes settlement).

295. See Nat'l Inst. Just., supra note 140, at 1 (arguing that “[t]he certainty of being
caught is a vastly more powerful deterrent than the punishment”).
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It is a key component of legal disgorgement if the SEC is to begin
making up for an insufficiently deterrent enforcement regime that
fails to address more than half of all violations.2%

C. DECLINING TO DEDUCT EXPENSES

The final component of legal disgorgement is the elimination of
Liuw's requirement that awards be limited to net profits. Some
judges and scholars have argued that the NDAA amendments
incorporated a long-established “net profits” requirement even
while eliminating other equitable limitations.2?” But courts have
long been eager to impose “full disgorgement,” refusing to deduct
business expenses and even calling for disgorgement of secondary
profits and income made on ill-gotten gains.2?® Multiple circuit
courts previously recognized an “overwhelming” consensus that
business expenses could not be deducted from disgorgement.29
There was never a firmly established legal definition mandating a
net profits limitation. Furthermore, this limitation is based on the
notion that equity cannot punish, so there is no reason to
incorporate it into a legal remedy that can punish.3%

296. See supra notes 129-132 and accompanying text.

297.  See Sec. & Exch. Comm’n v. Hallam, 42 F.4th 316, 343 (5th Cir. 2022) (holding that
legal disgorgement was still limited to net profits); Vollmer, supra note 285, at 366 (arguing
that the net profits limitation is part of a settled legal definition for disgorgement but that
the victim requirement is not).

298. See, e.g., Sec. & Exch. Comm’n v. MacDonald, 699 F.2d 47, 56 (1983) (Coffin, C.J.,
dissenting in part) (calling for full disgorgement on the grounds that it is insufficient to
deter fraud, and less than full disgorgement would be even less sufficient).

299. See Sec. & Exch. Comm’n v. Brown, 658 F.3d 858, 861 (2011) (“[T]he overwhelming
weight of authority hold[s] that securities law violators may not offset their disgorgement
liability with business expenses.” (quoting Sec. & Exch. Comm’n v. United Energy Partners,
Inc., 88 Fed.Appx. 744, 746 (2004))); see also Sec. & Exch. Comm’n v. World Gambling Corp.,
555 F. Supp. 930 (S.D.N.Y. 1983), affd, 742 F.2d 1440 (2d Cir. 1983), cert. denied sub nom
Scala v. Sec. & Exch. Comm’n, 465 U.S. 1112 (1984) (finding that a defendant could not
deduct overhead or taxes from a disgorgement award).

300. See Liu v. Sec. & Exch. Comm’n, 140 S. Ct. 1936, 1940 (2020) (holding that equity
cannot be punitive, so disgorgement is limited to a wrongdoer’s net profits); Sec. & Exch.
Comm’n v. Tex. Gulf Sulphur Co., 446 F.2d 1301, 1308 (1971) (finding that restitution of
profits was within the court’s equity powers because it was not punitive). There is also
compelling evidence that unjust enrichment, the basis for disgorgement in the Exchange
Act amendments, should be understood as gross pecuniary gain, not net profit. See James
Tyler Kirk, Deranged Disgorgement, 8 J. BUS. ENTREPRENEURSHIP & L. 131, 168 (2014)
(citing S. Rep. No. 101-337, at 1990) (arguing evidence supports a “gross pecuniary gain”
definition for unjust enrichment). This would render illegitimate the deduction of expenses
and the failure to disgorge secondary profits and income. For more on disgorgement offsets
as illegitimate even before the 2021 Exchange Act amendments, see generally id.
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Finally, declining to limit disgorgement to net profits will
function as a deterrent in the same way that joint and several
liability will. The more a person stands to lose in an enforcement
action, the less likely a cost-benefit analysis leads them to decide
that a violation is worth it.

CONCLUSION

The SEC should argue, and courts should conclude, that the
2021 Exchange Act amendments did not codify Liu but created a
new regime of legal disgorgement, free of equitable limitations.30!
The text of the Exchange Act supports conceiving of disgorgement
as a legal remedy.?2 And as the Second Circuit recognized in a
footnote identifying its split with the Fifth, “Disgorgement
understood as a legal remedy would not be limited by the equitable
constraints identified in Liu.”3%3 Legal disgorgement will be far
from an extreme change—it will merely include three preexisting
practices which the Supreme Court characterized as testing
equity’s limits: ordering disgorgement without victims, imposing
joint and several liability, and declining to deduct business
expenses.?**  This change is consistent with disgorgement’s
underlying principles.??> More importantly, it will make the
remedy a tool that can finally begin to make up for the
insufficiently deterrent regime of civil penalties and equitable
disgorgement.306

APPENDIX: DISGORGEMENT & CIVIL PENALTY AWARDS,
2023-2024307

Case Dist- Disgorge- [Civil

IDiie Name rict LEE ment Penalty

301. See Liu, 140 S. Ct. at 1940.

302. See supra Part II1.

303. Sec. & Exch. Comm’n v. Govil, 86 F.4th 102 n.13 (2d Cir. 2023).

304. See Liu, 140 S. Ct. at 1946 (outlining characteristics of disgorgement that “test the
bounds of equity practice”); see also supra Part IV.

305. See supra Part II.

306. See supra Part IT.A.1.

307. The author developed this list by searching Westlaw for all 2023 and 2024 cases in
which the SEC was a party and courts awarded both disgorgement and civil penalties. This
resulted in 46 cases, which the author manually checked for award amounts against specific
parties.
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8/22/23 Comm’nv. IN.C. [Perkins $731,796 |$160,000

Perkins
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%icc'h& p. |Christoph-
9/27/23 ', ", ler Lee $985,044 [$75,000
Comm’n v. |N.Y. .
.. McKnight
Bajic
Sec. &
Exch.
Commn v. D. Timothy A.
10/6/23 Mine Shaft [Utah |[Nemeckay $1,707,579 |$1,707,579
Brewing
LLC
Indus.
Source
Consulting, $240,000 |($1,116,140
Sec. & Inc.
11/30/23 EXCh' , g'D' Michael
Morinm nv. |Ga. Molen,
olen
Seth Molen
& Pizel $1,441,417 [$892,916
Arcanum,
Inc.
U.S. Sec. & Crowd
Exch. Machine, $19,676, $600,000
) 401
19/5/23 Comm’nv. |[N.D. [Inc.
Crowd Cal.
Machine, Metavine
Ine. Pty. Ltd. $5,000,000 [{$600,000
Mark J.
Sec. & Bouchel.f &
Exch D Strategic
1/24/24 ', 7" |Wealth $434,044 |$267,967
Comm’n v. |Cal. .
Boucher cdyisor
Grp. Servs.,
Inc.
U.S. Sec. &
Exch. ED. |
2/5/24 Comm’nv. INY. iFresh, Inc. |$1,002,893 [$550,000

iFresh, Inc.
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U.S. Sec. & Bernard
Exch. D. Findley &

A2z Comm’n v. |Conn. [Halitron, $223,000 3250,000
Findley Inec.
%ec'h& c.p. [Richard Vu

2/23/24 xchn. , 7" |Nguyen & |$1,237,099 |$969,210
Comm’n v. |Cal. .

Mai Do

Nguyen
Sec. &
Exch. W.D. [Sameer

3/1/24 Comm'n v. (Wash. Ramani $817,602 [$1,635,204
Wahi
U.S. Sec. &
Exch. D. Shawn C.

3/4/24 Comm’n v. [Idaho |Cutting $5,257,563 $6,899,969
Cutting
Sec. &
Exch. E.D. |Daniel

3/25/24 Comm'nv. INY. |Cattlin $107,140 [$230,464
Cattlin
Sec. &
Exch. C.D. |Michael M.

3/26/24 Comm™n v. |Cal.  |Beck $575,270 ($230,464
Beck
Sec. &
Exch. Common-
Comm’n v. |D. wealth $65,588,

222 Commonwe Mass. [Equity 906 HESIUI0L
alth Equity Servs., LLC
Servs., LLC
Sec. & John D.
Exch. Fierro &

5/21/24 Comm’n v. D.N.J. JDF Cap., $4,053,148 |$500,000
Fierro Inc.
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Sec. &
Exch. S.D. |Gannon
6/11/24 Comm’nv. |Cal. |Giguiere $7,760,416 |$875,000
Giguiere
Zhiying
Yvonne
Gasarch,
Courtney
Sec. & .
Kelln, Mike
6i17/24 |xeh. D $46,608, g5 938 538
Comm’n v. |Mass. . 699
Sh Veldhuis,
arp Paul
Sexton &
Jackson T.
Friesen
U.S. Sec. &
Exch. S.D. |Evarist C.
6/25/24 Commn v. INY. |Amah $10,000 $669,667
Amah
U.S. Sec. &
Exch Geng
712124 o, D.N.J.|Daniel $382,480 $1,147,440
Comm'’n v. Levoff
Levoff
Sec. & Robert S.
Exch. D Oppen-
7/8/24 |Comm’nv. |~ |heimer & [$480,000 |$875,000
. INLY.
Oppenheim Core Bus.
er One, Inc.
U.S. Sec. & Steele
Exch. cD Clark
7/17/24 |Comm'n v. C. 1' Smith IIT &[$1,914,017 |$1,243,098
C3 Int’l, A ITheresa
Inc. Smith
Sec. &
Exch. .
8/30/24 |Commnv. |00 [ZeraFin, o) cer 906 192,264,901
. Cal. |LLC
Zera Fin.,
LLC
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Daniel F.
Putnam,
Sec. & Jean.PauI
Exch D Rgmlrez
9/10/24 ", ) Rico, MMT [$7,833,701 ($7,156,156
Comm’n v. |Utah L
Put Distrib.,
utnam LLC &
R&D Glob.,
LLC
Timothy
Bhare $7,652,228 |$7,652,228
Wellesley
Sec. & Holdings [$1,928,907 |$1,928,907
Exch. ED. [Ltd.
Sz Comm’n v. |N.Y.
Page Porrima
Lid. $753,239 [$753,239
umergent ¢156 963 |$456,963
Inv. Co. ’ ’
Sec. &
Exch. N.D. |James A.
9/25/24 Comm’n v. 1Ga. Torchia $114,900 |$669,687
Torchia
Sec. & Matthias
Exch. O’Meara $133,149 $133,149
Comm’n v. |S.D.
107724 \poice |Cal.  |Choice
Advisors, Advisors, $79,889 $79,889
LLC LLC
Lisa
Sec. &
ok McElhone |$142,529, |$43,700,
894 Comm’n v. 1SD. & Joseph 980 000
Complete |Fla. LaForte
Bus. Sols
’ Joseph Cole|$10,055,
Grp., Inc. Barleta 695 $1,330,000
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Michael ¢y 934 000 $190,000
Furman
Kalistratos
Kabilafkas,
Sec. & Airborne
Exch. Wireless
Comm’nv. |S.D. |Network, [$91,792, $22,939,
RS | e N, |Dselesm |71 006
Wireless Kabilafkas
Network &
Magdaline
Kabilafkas
Sec. &
Exch. W.D. |Leena
12/12/24 Comm’n v. [Tex. |Jaitley $672,833 [$672,833

Jaitley




